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ParT A : CorPORATE AFFAIRS COMMISSION

Establishment of the Corporate Affairs Commission.
Establishment of Governing Board of the Commission.
Tenure of office and vacancy on the Board.
Functions of the Board.

Remuneration and allowance of members.
Proceedings of the Board.

Disclosure of interest.

Functions of the Commission.

Appointment of Registrar-General.

Appointment of Staff.

Right to appear in Court.

Servicein the Commission to be pensionable.

Fund of the Commission.

Expenditure of the Commission.

Annual accounts, audit and estimates.

Annual report.

Pre-action notice and restriction on levy of execution.

PaRT B : INcorPORATION OF COMPANIES AND INCIDENTAL MATTERS
CHAPTER 1—FoRrMATION OF COMPANY

Right to form a company.

Associ ation and Partnership of more than 20 memberswhen permitted.
Capacity of individual to form company.

Types of companies.

Private company

Consequences of default in complying with conditions constituting a
private company.

Public company.

Unlimited company.

Company limited by guarantee.
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MEMORANDUM OF A SSOCIATION

Requirements with respect to the memorandum of a company.

NAME oF CoOMPANY

Form of memorandum of association.

Name as stated in the memorandum of association.
Change of name of company.

Reservation of name.

Articles of association.

Power of Minister to prescribe model articles.
Default application of model articles.
Statement of company’s objects.

Registration documents.

Statement of capital and initial shareholdings.
Statement of guarantee.

Statement of proposed Directors.

Statement of compliance.

Registration.

Effect of registration.

CaraciTY AND PoweRrs oF COMPANIES

Powers of companies and prohibition of donationsfor political purpose.
Effect of ultra vires acts.

Effect of reliance on restrictionsin the memorandum.

Effect of memorandum and articles.

Member’s right to copies of memorandum, etc.

Copies of memorandum issued to embody alterations.

Restriction on alteration of memorandum.

Alteration of memorandum.

Mode of alteration of business or objects.

Power to alter provisionsin the memorandum in certain cases.
Alteration of articles.

Limitation of liability to contribute to share capital if memorandum,
etc., altered.

CHAPTER 2—RE-REGISTRATION OF COMPANIES

Alteration of status by re-registration.

Re-registration of private company as public.
Requirements as to share capital.

Reguirements as to net assets.

Recent allotment of shares for non-cash consideration.
Application for re-registration as a public company.



Companies and Allied Matters Act, 2020 2020 No. 3

A5

61.
62.
63.

65.
66.
67.

68.
69.
70.

71.
72.
73.

74.
75.
76.

77.

78.
79.
80.
81.
82.
83.

85.
86.

87.
88.

Statement of proposed secretary.

Issue of certificate of incorporation on re-registration.
Re-registration of public company as private limited company.
Application to Court to cancel resolution.

Notice to Commission of Court application or order.

Application for re-registration as a private limited company.

Issueof certificate of incorporation on re-registration asaprivatelimited
company.

Re-registration of private limited company as unlimited.

Application for re-registration asan unlimited company.

Issue of certificate of incorporation on re-registration as an unlimited
company.

Re-registration of unlimited company aslimited.

Application for re-registration asalimited company.

Issue of certificate of incorporation on re-registration of an unlimited
asalimited company.

Statement of capital required where company aready has share capital.
Re-registration of public company as unlimited.

Application for re-registration of a public company as an unlimited
company.

Issue of certificate of incorporation on re-registration of a public
company asan unlimited company.

CHAPTER 3—FoRreIGN COMPANIES

Foreign Companiesintending to carry on businessin Nigeria.
Penalties.

Power to exempt foreign companies.

Annual report.

Exempted foreign company to have status of unregistered company.
Penaltiesfor false information.

Application of certain sectionsto foreign companies.

CHAPTER 4—PROMOTERS

Persons promoting a company.
Dutiesand liabilities of apromoter.

CHAPTER 5—AcTs BY OR ON BEHALF oF THE CoMPANY
Exercise oF Company’s POWERS

Division of powers between general meeting and board of directors.
Delegation to committees and managing directors.
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LiaBILITY FOR AcTs oF THE COMPANY

Actsof thegenera meeting, board of directors, or of managing directors.
Acts of officers or agents.

When provision exempting, officer or other person from liability to the
company isvoid.

Abolition of constructive notice of registered documents.
Presumptions of regularity.

Liability of company not affected by fraud or forgery of officer.

ComPany’s CONTRACTS

Form of contract.

Pre-incorporation contracts.

Bills of exchange and promissory note.
Common seal of the company.

Official sea for use abroad.

Power of Attorney.

AUTHENTICATION AND SERVICE OF DOCUMENTS

Authentication of documents.
Execution of deeds by company.
Alternativeto sealing.

Service of documents on companies.

CHAPTER 6—MEMBERSHIP OF THE COMPANY

Definition of member.

Capacity to be a member.

Right of member to attend meetings and vote.
Impersonation of member.

Register of members.

Location of register.

Index of membersto be kept.

Inspection of register and index.

Consequences of agents' default to keep register.
Power to close register.

Power of Court to rectify register.

Register to be evidence.

Liability of members.

Liability for company debtswhere membershipisbelow legal minimum.

DiscLosure oF PeErsoNs WiTH SieNIFICANT CONTROL

Disclosure of capacity by shareholder.
Obligation of disclosure by substantial shareholder in public company.
Person ceasing to be a substantial shareholder to notify company.
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Register of interests in shares.
Registration of interests to be disclosed.

CHAPTER 7—SHARE CAPITAL

Minimum issued share capital.

Alteration of share capital by consolidation, etc.

Notice required where shares consolidated, etc.

Increase of issued share capital and notice of increase.

Increase of issued capital on increase of shares.

Power for unlimited company to provide reserve share capital on re-
registration.

RebucTioN oF SHARE CAPITAL

Restriction on reduction of issued share capital.
Special resolution for reduction of share capital.
Application to Court for Order of Confirmation.
Court order confirming reduction.

Registration of order and minutes of reduction.
Liability of members on reduced shares.
Penalty for concealing name of creditor, etc.

MisceLLANEOUS MATTERS RELATING TO CAPITAL
Duty of directors on serious |oss of capital.

CHAPTER 8—SHARES AND NATURE OF SHARES

Rightsand liabilities attached to shares.
Shares as transferable property.
Prohibition of non-voting and weighted shares.

| SSUE OF SHARES

Power of companies to issue shares.
Pre-emptive rights of existing shareholders.
Issue of classes of shares.

I ssue with rights attached.

Issue of shares at a premium.

Issue of shares at a discount.

Issue of redeemable preference shares.
Validation of improperly issued shares.

ALLOTMENT OF SHARES
Authority to alot shares.
Method of application and allotment.
Allotment as acceptance of contract.
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152. Payment on allotment.

153. Effect of irregular allotment.

154. Return asto allotment.

155. Prohibition of payments of commissions, discounts out of shares and
capital.

156. Power to pay Commission in certain cases.

157. Statement in balance sheet asto Commission.

CALL ON AND PAYMENT FOR SHARES

158. Call on shares.

159. Reserveliability of company having share capital.

160. Payment for shares.

161. Meaning of payment in cash.

162. Payment for shares of public companies other than in cash.
163. Power to pay different amounts on shares.

164. Lien on shares.

165. Forfeiture of shares.

CLASSES OF SHARES

166. Power to vary rights.

167. Applicationfor cancellation of variation.

168. Right of a preference share to more than one vote.
169. Construction of classrights.

NUM BERING OF SHARES
170. Shares to be numbered.

SHARES CERTIFICATES
171. Issue of share certificates.
172. Effect of share certificate.
173. Probate, etc., as evidence of grant.
174. Prohibition of bearer shares.

TRANSFER AND TRANSMISSION

175. Transfer of shares.

176. Entry in register of transfers.

177. Notice of refusal to register.

178. Transfer by personal representative.
179. Transmission of shares.

180. Protection of beneficiaries.

181. Certification of transfers.
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TraNsAcTIONS BY ComPaNYy IN RESPECT OF ITS OWN SHARES

182. Redemption of redeemable preference shares.

183. Prohibition of financial assistance by company for acquisition of its
shares.

184. Acquisition by acompany of its own shares.

185. Payment for share buyback.

186. Persons from who shares can be bought back.

187. Limit on number of shares acquired.

188. Enforceability of contract to acquire shares.

189. Re-issue of shares acquired.

190. Acquisition of shares of holding company.

CHAPTER 9—DEBENTURES CREATION OF DEBENTURE AND DEBENTURE StoCK

191. Power to borrow money, to charge property and to issue debentures.
192. Documents of title to debentures or certificate of debenture stock.
193. Statementsto be included in debentures.

194. Effect of statementsin debentures.

195. Enforcement of contracts relating to debentures.

TvypPes oF DEBENTURES

196. Perpetua debentures.

197. Convertible debentures.

198. Secured or unsecured debentures.

199. Redeemable debentures.

200. Power to re-issue redeemed debentures in certain cases.
201. Rightsof debenture holders.

202. Meetings of debenture holders.

Fixep AND FLOATING CHARGES

203. Meaning of floating and fixed charges.

204. Priority of fixed over floating charge.

205. Powers of the court to appoint receiver or manager.

206. Advertisement of appointment of receiver and manager.
207. Preferential payment to debenture holders in certain cases.

DeBenTURE TRusT DEEDS

208. Execution of debenture trust deed.

209. Contents of debenture trust deed.

210. Contents of debenture covered by trust deed.

211. Trustees for debenture holders.

212. Disqgualification for appointment as trustee of debenture trust deed.
213. Liability of trusteesfor debenture holders.

214. Restrictions on transferability of debentures.
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Provisions As To CompaNy’ s REGISTER OF CHARGES, DEBENTURE HOLDERS
AND AS TO CoPiES OF INSTRUMENTS CREATING CHARGES

215. Company to keep copies of instruments creating charges.
216. Company’s register of charges.

217. Inspection of register and copies of instrument.

218. Register of debenture holders.

219. Inspection of register of debentures, etc.

220. Entry inregister of transfer.

221. Notice of refusal to register.

222. Registration of charges created by companies.

223. Register of particulars of charges.

224. Duty of company to register charges.

225. Duty of company acquiring property to register subsisting charges.
226. Existing charges.

227. Chargesto secure fluctuating amounts.

228. Endorsement of certificate of registration on debentures.
229. Entries of satisfaction of charges

230. Rectification of register.

231. Registration of appointment order, etc.

REALISATION OF SECURITY
232. Realisation of debenture holder’s security.
233. Remedies availableto debenture holders.
234. Application of certain sections.

CHAPTER 10—M EETINGS AND PROCEEDINGS OF COMPANIES

235. Statutory Meeting.
236. Non-compliance and penalty.

GENERAL MEETING

237. Annual general meeting.
238. Businesses transacted at annual general meeting.

ExTRAORDINARY GENERAL MEETING

239. Extraordinary general meeting.
240. Place of meeting.

NoTice oF MEETING

241. Length of noticefor calling meetings.
242. Contents of notice.

243. Persons entitled to notice.

244, Service of notice.

245. Failuretogivenatice.

246. Additiona notice.

247. Power of Court to order meetings.
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264.
265.
266.
267.
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269
270.

271.
272.
273.
274.
275.
276.
277.
278.

279.
280.
281.
282.

VoTING

Procedure of voting.

Right to demand poll.

Voting onapoll.

Right of attendance at general meeting.
Attendance at meetings.

Objectionsasto qualification to vote.

Proxies.

Corporation representation at meetings of companies, etc.
Quorum.

Disclosure of remuneration of managers.
Resolutions.

Written resolutions.

Circulation of members' resolutions.
Resolutionsrequiring specia notice.

Registration and copies of certain resolutions.
Effect of resolutions passed at adjourned meetings.

MisceLLANEOUS MATTER RELATING TO MEETINGS AND PROCEEDING

Adjournment.

Powers and duties of the chairman of the general meeting.
Minutes of proceedings and effect.

Inspection of minute books and copies.

Class meetings.

CHAPTER 11—DIRECTORS
Meaning of directors.
Shadow director.

APPOINTMENT OF DIRECTORS

Number of directors.

Appointment of first directors.

Subsequent appointments of directors.

Casua vacancy.

Independent directorsin public companies.

Liability of apersonwhere not duly appointed.
Sharequalification of directors.

Duty of directors to disclose age and multiple directorship to the
company.

Provisions asto insolvent persons acting as directors.
Restraint of fraudulent persons.

Appointment of director for life.

Right to appoint adirector at any age.
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283.
284.
285.
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287.

288.

289.
290.
291.
292.

293.
294,
295.
296.
297.
298.

299.
300.

301.
302.
303.
304.
305.
306.
307.
308.
309.

310.

311
312.
313.

Disqualification for directorship.

Vacation of office of director.

Rotation of directors.

Validity of acts of directors.

M ode of vating on appointment of directors.

RemovaL oF DIRECTORS
Removal of directors.

ProceebinGs oF DIRECTORS

Proceedings of directors.
Quorum.

Failure to have aquorum.
Notice of meeting.

RemMuUNERATION AND OTHER PAYMENTS

Remuneration of directors.

Remuneration of a managing director.

Prohibition of tax-free paymentsto directors.

Prohibition of loansto directorsin certain circumstances.

Payment by company for loss of office to be approved.

Payment to director for loss of office, etc., or transfer of property
illegd.

Directorsto disclose payment for loss of office, etc., in certain cases.
Provisions supplementary to sections 298 -299.

DiscLosure oF DIRECTOR'S INTERESTS

Register of directors' shareholding, etc.

General duty to give notice, etc.

Disclosure by directors of interestsin contracts.

Particulars with respect to directors in trade catal ogues, etc.
Duties of directors.

Conflicts of dutiesand interests.

Multipledirectorships.

Duty of care and skill.

Legal position of directors.

ProPERTY TRANSACTIONS BY DIRECTORS

Substantial property transactions involving directors, controlling
members, etc.

Exceptionsfrom section 310.

Liabilitiesarising from contravention of section 310.

Prohibition of secret benefits.
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314.
315.

316.
317.
318.
319.
320.
321.

322.

323.
324.
325.

326.
327.
328.

329.

331
332.

336.
337.

339.

MisceLLANEOUS MATTER RELATING TO DIRECTORS

Directorswith unlimited liability in respect of alimited company.
Specia resolution of limited company making liability of directors
unlimited.

Personal liability of directorsand officers.

Director’s contract of employment for more than five years.
Register of directors.

Particulars of directors to be registered.

Register of directors' residential addresses.

Duty to notify the Commission of changes.

ParTIcULARS OF DIRECTORS TO BE REGISTERED
AND NoTIFIED TO THE COMMISSION

Power to make regulations on particulars of director.

ResTtrICTION ON USE 0R DiscLOSURE OF DIRECTOR’S ADDRESSES

Protected information.

Restriction on use or disclosure of protection information by company.
Protected information: restriction on use or disclosure by the
Commission.

Permitted use or disclosure by the Commission.

Disclosure under Court order.

Circumstances in which Commission may put address on the public
record.

Putting the address on the public record.

CHAPTER 12— SECRETARIES
Secretaries.
Avoidance of acts done by a person as director and secretary.
Qualification of a Secretary.
Appointment and removal of a secretary.
Fiduciary interests of a secretary.
Duties of a secretary.
Register of secretaries.
Particulars of secretariesto be registered: individuals.
Particulars of secretaries to be registered: corporate secretaries and
firms.
Duty to notify the Commission of changes.
Particulars of secretaries to be registered and notified to the
Commission: power to make regul ations.
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358.
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361.
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363.
364.
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366.
367.
368.
3609.
370.
371.
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373.

CHAPTER 13—PRoTECTION OF MINORITY AGAINST |LLEGAL AND
OppPrEssIVE ConDUCT ACTION BY OR AGAINST THE COMPANY

Only company may sue for wrong or ratify irregular conduct.
Procedure for major asset transaction.

Protection of minority: injunction and declaration in certain cases.
Personal and representative action.

Definition of member.

Commencing derivative action.

Powers of the court to make orders in derivative actions under
section 346.

Evidence of shareholders’ approval not decisive.
Court’sapproval to discontinue.

No security for costs.

Interim costs.

Definition.

RELIEF oN THE GROUNDS OF UNFAIRLY PREJUDICIAL
AND OpprEssIVE CoNDuCT
Application.
Grounds upon which an application may be made.
Powers of the court to make orders in petitions under sections 353
and 354.
Penalty for failure to comply with order of the court.
Investigation of acompany onitsown application or that of itsmembers.
Other investigations of company.
Inspectors powersduring investigation.
Production of documents and evidence to inspectors.
Power of Inspector to call for directors’ bank accounts.
Obstruction of Inspectors to be treated as contempt of Court.
Inspector’s report.
Power to bring civil proceedings on company’s behalf.
Criminal proceedings and other proceedings by the Attorney-General
of the Federation.
Power of the Commission to present winding-up petition.
Expenses of investigation.
Inspectors' report to be used as evidence in legal proceedings.
Appointment of inspectorsto investigate ownership of acompany.
Provisionsapplicableto investigation.
Power to require information as to persons interested in shares, etc.
Power to impose restrictions on shares, etc.
Savingsfor legal practitioners and bankers.
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CHAPTER 14—FINANCIAL STATEMENTS AND AUDIT ACCOUNTING RECORDS

374.
375.
376.
377.

378.
379.
380.
381.

382.
383.
384.

385.

386.
387.
388.
389.
390.
391.
392.

393.
394.
395.
396.
397.

398.
399.

Companies to keep accounting records.

Place, duration and form of records.

Penaltiesfor non-compliance with sections 374 or 375.
Directors duty to prepare annual accounts.

Form AND CoNTENT oF CoMPANY, |NDIVIDUAL AND
Group FINANCIAL STATEMENTS

Form and content of individual financial statements.

Group financial statements of holding company.

Form and content of group financial statements.

Meaning of “holding company”, “subsidiary” and “wholly-owned
subsidiary.”

Additional disclosurerequired in notesto financial statements.
Disclosure of loans in favour of directors and connected persons.
Disclosure of loans to officers of the company and statements of

amounts outstanding.

DIrRecTORS REPORTS
Directors' report.

ProcebURE oN COMPLETION OF FINANCIAL STATEMENTS

Signing of balance sheet and documents to be annexed thereto.
Persons entitled to receive financial statements as of right.
Directors duty to lay and deliver financial statements.

Penalty for non-compliance with section 388.

Default order in case of non-compliance.

Penalty for laying or delivering defective financial statements.
Shareholders’ right to obtain copies of financial statements.

MoDIFIED FINANCIAL STATEMENTS
Entitlement to deliver financial statementsin modified form.
Qualification of asmall company.
Companiesqualifying assmall: parent companies.
Modified individual financial statements.
Modified financial statementsof holding company.

PuBLICATION OF FINANCIAL STATEMENTS

Publication by acompany of full individual or group financia statements.
Publication of abridged financia statements.

SUPPLEMENTARY
Power to alter accounting requirements.
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427.
428.
429,
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431
432.
433.

435.
436.

CHAPTER 15—AuDIT
Appointment of auditors.
Exemption from audit requirement.
Qualification of auditors.
Auditors’ report and audit committee.
Corporateresponsibility for financial reports.
Improper influence on conduct of audit.
Auditors’ dutiesand powers.
Remuneration of auditors.
Removal of auditors.
Auditors' right to attend company’s meetings.
Supplementary provisionsrelating to auditors.
Resignation of auditors.
Right of resigning auditor to requisition company meeting.
Powers of auditorsin relation to subsidiaries.
Liability of auditorsfor negligence.
False statements to auditors.

CHAPTER 16—ANNUAL RETURNS

Annual return by company limited by shares or guarantee.

Annual return by company having shares other than small company.
Annual return by small company.

Annual return by company limited by guarantee.

Timefor completion and delivery of annual return.

Documents to be annexed to annual return.

Certificate by private company and small company in annual return.
Exception in certain cases of unlimited companiesand small companies
from requirements of section 422.

Penalty for non-compliance with sections 417- 423.

Declaration of dividends and payment of interim dividend.
Distributable profits.

Restriction on declaration and payment of dividends.

Unclaimed dividends.

Reserve and capitalisation.

Employees’ shares and profit sharing.

Right of the shareholdersto sue for dividends.

Liability for paying dividend out of capital.

CHAPTER 17—ComMPANY V OLUNTARY ARRANGEMENTS
Those who may propose an arrangement.
Procedure where nominee is not the liquidator or administrator.
Summoning of meetings.
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CONSIDERATION AND IMPLEMENTATION PrOPOSAL

437. Decisions of meetings.
438. Approval of arrangement.
439. Effect of approval.

440. Challengeof decisions.
441. A false representation, etc.
442. Implementation of proposal.

CHAPTER 18—ADMINISTRATION OF ComMPANIES NATURE OF ADMINISTRATION

443. Appointment of administrator.

444. Purpose of administration.

445, Standard of performance of administrator.

446. Statusof administrator.

447. General restrictions on appointment of administrator.

APPOINTMENT OF ADMINISTRATOR BY COURT
448. Administration order.
449. Conditionsfor making order.
450. Applicationto Court for administration order.
451. Powersof Court in administration application.
452. Power to appoint by holder of floating charge.
453. Restrictions on power to appoint.
454. When not to appoint administrator.
455. Notice of appointment.
456. Commencement of appointment of administrator under section 450.
457. Notification of appointment.
458. Invalid appointment and indemnity.

APPOINTMENT OF ADMINISTRATION BY ComPaNY OR DIRecTors OuT oF CourT

459. Power to appoint by company or directors.

460. Restrictions on power to appoint.

461. Effect of moratorium on the appointment of administrator.

462. Effect of non-disposal of winding-up petition on appointment of
administrator.

463. Notice of intention to appoint.

464. Filing of notice of intention to appoint.

465. Requirements of sections 463 and 464 to be complied with.

466. Filing of notice of appointment.

467. Offencein relation to section 464.

468. Where person not entitled to notice of intention to appoint.

469. Commencement of appointment under section 459.

470. Notification of administrator of hisappointment.

471. Effect of administration order on appointment.
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496.
497.
498.
490,

501.

502.
503.

505.

ADMINISTRATION—SPECIAL CASES

Application by holder of floating charge.

Intervention by holder of floating charge.

Application where company in liquidation.

Administration application by liquidator.

Effect of receivership based on appointment by a holder of a fixed
charge.

EFFECT OF ADMINISTRATION
Dismissal of pending winding-up petition.
Vacation of office by receiver.
Company in administration.
Moratorium on other legal process.
Where administration application or administration order not yet granted.
Details to be stated on documents.

ProcEss oF ADMINISTRATION

Announcement of administrator’s appointment.
Administrator to be provided with statement of affairs of company.
Period within which to submit statement of affairs.
Administrator’s proposals.

Creditors meeting.

Requirement for initial creditors meeting.

Restrictions on summoning of initial creditors’ meeting.
Businessand result of initial creditors’ meeting.
Revision of administrator’s proposal.

Failureto obtain approval of administrator’s proposals.
Further creditors’ meetings.

Creditors Committee.

Correspondence instead of creditors' meeting.

FuNncTIONS OF ADMINISTRATOR

General powers.

Additional powers of administrator.

Power to remove or appoint director.

Power to call meetings of members and creditors.
Application for direction of Court.

Management power not to be exercised without consent of
administrator.

Distribution.

Paymentslikely to achieve purpose of administration.
Custody and control of property.

Management of affairs of company.
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512.
513.
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521.
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524.

525.
526.
527.
528.
529.

531
532.

536.
537.

539.

541.

Administrator as agent of company.

Charged property: floating charge.

Charged property: non-floating charge.
Hire-purchase property.

Protection for secured or preferential creditor.
Challenge to administrator’s conduct of company.

CEssATION OF ADMINISTRATION
Misfeasance.
Automatic cessation of administration.
When to make order under section 513 of thisAct.
Meaning of consent for purposes of section 513 (2) (b) of thisAct.
Form and extent of consent.
Cessation of administration by Court on application of administrator.
Termination of administration where objectiveisachieved.
Cessation of administration by Court on application of creditors.
Publicinterest winding-up.
Moving from administration to creditors' voluntary liquidation.
Moving from administration to dissol ution.
Discharge of administration order on cessation of administration.
Notice to the Commission on cessation of administration.

REPLACEMENT OF ADMINISTRATOR
Resignation of administrator.
Removal of administrator from office.
Administrator ceasing to be qualified.
Supplying vacancy in office of administrator.
Replacement of administrator appointed by Court order.
Replacement of administrator appointed by holder of floating charge.
Replacement of administrator appointed by company.
Replacement of administrator appointed by directors.
Replacement of administrator appointed by administration order.
Substitution of administrator by acompeting floating charge-hol der.
Substitution of administrator appointed by company or directors by
creditors meeting.
Discharge from liability on vacation of office.
Chargesand liabilities on vacation of office.

GENERAL
Joint and concurrent administrators.
Joint administrators.
Concurrent administrators.
Joint and concurrent administrators acting with administrator of
company.
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551.

552.
553.
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555.

556.
557.
558.

559.

560.

561.

562.

563.

564.

Presumption of validity.

Majority decision of directors.

Penalties.

Extension of timelimit.

Variation of time.

Period extended under section 545 or 546.
Amendment of provision about time.
Interpretation of this Chapter.

CHAPTER 19—RECEIVERS AND MANAGERS, APPOINTMENT OF
ReceEIVERS AND M ANAGERS

Disgualification for appointment as areceiver or manager.

Power of the court to appoint official receiver for debenture holders
and other creditors.

Appointment of receivers and managers by the Court.

Receivers and managers appointed out of Court.

Power of areceiver or manager appointed out of Court to apply to the
Court for directions.

Notification to the Commission that areceiver or manager has been

appointed.
DurTies, Powers AND LiABILITIES OF RECEIVERS AND MANAGERS
Duties and powers of receivers and managers.
Liabilities of receivers and managers on contracts.
Power of the Court to fix remuneration on application of liquidator.
ProceEDURE AFTER APPOINTMENT
Information where receiver or manager appointed in respect of a
floating charge.
Specia provisions as to statement submitted to receiver.
AccounTs BY RECEIVER OR MANAGER
Delivery to Commission of accounts of receivers and managers.
Duty As To RETURNS
Enforcement of duty of receivers and managers to make returns, etc.

CoNsTRUCTION OF REFERENCES
Construction of references to receivers and managers.

CHapTER 20—WINDING-UP oF CompaNiEs M oDES oF WINDING-UP
M odes of winding-up.
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574.
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576.

577.

578.

579.

581.

582.

586.
587.

589.
590.
591
592.

CONTRIBUTORIES

Liability as contributories of present and past members.
Definition of contributory.

Nature of liability of contributory.

Contributoriesin case of death of member.
Contributoriesin case of bankruptcy of member.

CHaPTER 21—WinDING-UP BY THE COURT JURISDICTION
Jurisdiction asto winding-up.

CasEs IN WHicH Company MAY BE WounD-Up

Circumstances in which companies may be wound up by Court.
Definition of inability to pay debts.

PeTiTioN FOR WINDING-UP AND 1TS EFFECTS

Provisionsasto application for winding-up.

Powers of Court on hearing petition.

Power to stay or restrain proceedings against company.

Avoidance of dispositions of property after commencement of
winding-up.

Avoidance of attachments.

CoMMENCEMENT oF WINDING-UpP
Commencement of awinding-up by the Court.

ConsEQUENCES oF WINDING-UP ORDER

Copy of order to be forwarded to Commission.
Actions stayed on winding-up order.
Effect of winding-up order.

OFFiciAL RECEIVERS

Definition of official receiver.
Statement of company’s affairs to be submitted to official receiver.
Report by official receiver.

L1QUIDATORS

Appointment, remuneration and title of liquidators.

Custody of company’s property.

Vesting of property of company inliquidator.

Powers of liquidator.

Liquidator to giveinformation, to official receiver.

Exercise and control of liquidator’s powers.

Payments by liquidator into companies’ liquidation account.
Audit of liquidator’saccount.
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610.
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613.
614.
615.
616.
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618.
619.

620.
621.
622.
623.
624.

Booksto be kept by liquidator.
Release of liquidator.
Control over liquidators.

COoMMITTEE OF |NSPECTION, SpeciAL MANAGER
Power to appoint committee of inspection after meeting of creditors
and others.
Powers, etc. of committee of inspection.
Powers where no committee of inspection is appointed.
Power to appoint special manager.
Official receiver as receiver for debenture holders.

GeNERAL PoweRrs oF CourT IN THE Case oF WINDING-UP BY CouRT

Power to stay winding-up.

Settlement of list of contributories and application of assets.
Delivery of property to liquidator.

Payments by contributory to company and set-off allowance.
Power of Court to make calls.

Power to order payment into companies’ liquidation account.
Order on contributory to be conclusive evidence.

Power to exclude creditors not proving in time.

Adjustment of rights of contributors.

I nspection of books by creditors and contributories.

Power to order costs of winding-up to be paid out of assets.
Power to summon persons suspected of having property of company,
etc.

Power to order public examination of promoters, etc.

Power to arrest absconding contributory.

Powers of Court cumulative.

Delegation to liquidator of certain powers of Court.
Dissolution of company.

ENFORCEMENT OF AND APPEALS FROM ORDERS

Power to enforce orders.
Appeals from orders.

CHAPTER 22—V oLUNTARY WINDING-UP RESOLUTIONS FOR
AND CoMMENCEMENT OF VOLUNTARY WINDING-UP

Circumstances in which company may be wound-up voluntarily.
Notice of resolution to wind-up voluntarily.

Commencement of voluntary winding-up.

Effect of voluntary winding-up on business, etc., of company.
Avoidance of transfer, etc., after commencement of voluntary
winding-up.



Companies and Allied Matters Act, 2020 2020 No. 3

A 23

625

626
627
628

649.
650.
651.
652.
653.

DECLARATION OF SOLVENCY
Statutory declaration of solvency where proposa to wind-up voluntarily.

Provisions AppLicABLE To A MEMBER’ s VOLUNTARY WINDING-UP

Provisions applicableto amembers’ voluntary winding-up.

Power to appoint liquidators.

Power to fill vacancy in office of liquidators.

Liquidator to cal creditors’ meeting on insolvency.

Liquidator to call general meeting at end of each year.

Final meeting and dissolution.

Alternative provisions as to annual and final meetings in insolvency
cases.

Books and accounts during members’ voluntary winding-up.

Provision ApPpLICABLE TO A CREDITOR’S VOLUNTARY WINDING-UP

Provisionsapplicableto creditors winding-up voluntarily.

Meeting of creditors.

Appointment of liquidator and cesser of directors’ powers.
Appointment of committee of inspection.

Fixing of liquidators remuneration.

Power to fill vacancy in the office of liquidator.

Liquidator to call meetings of company and others at the end of each
year.

Final meeting and dissolution.

Provisions ApPLICABLE TO EVERY VoOLUNTARY WINDING-UP

Provisions applicableto every voluntary winding-up.

Distribution of property of company.

Powersof liquidator in every voluntary winding-up.

Power of Court to appoint liquidator.

Power to apply to Court to determine questions or exercise powers.
Costs of voluntary winding-up.

Saving of rights of creditorsand contributories.

CHAPTER 23—WINDING-UP SUBJECT TO SUPERVISION OF COURT
Power to order winding-up subject to supervision.
Effect of petition for winding-up subject to supervision.
Application of sections576 and 577.
Power of Court to appoint and remove liquidators.
Effect of supervision order.

CHAPTER 24—Provisions AppLICABLE TO EVERY MobE oF WiINDING-UP
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676.
677.
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685.

Liquidator to give notice of appointment.

Debts of all descriptions may be proved.
Application of bankruptcy rulesin certain cases.
Preferential payments.

ErrecT oF WINDING-UP AND ADMINISTRATION ON ANTECEDENT
AND OTHER TRANSACTIONS

Fraudulent preference.

Transactions at an undervalue.

Liabilitiesand rights of certain fraudulently preferred persons.
Avoidance of attachments, on winding-up subject to supervision of the
Court.

Effect of floating charge.

Disclaimer of onerous property.

Persons injured.

Supplies of gas, water, electricity, etc.

Restriction of rights of creditor asto execution, etc., on winding- up of
company.

Duty of sheriff asto goods taken in execution.

OFFENCES ANTECEDENT TO OR IN CouRrse oF WINDING-UP

Offences by officers of company in liquidation.

Falsification of books.

Frauds by officers of companiesin liquidation.

Liability where proper accounts not kept.

Responsibility for fraudulent trading.

Wrongful trading.

Power of Court to assess damages against delinquent directors.

ProsecuTioN oF DELINQUENT OFFICERS AND M EMEBRS OF A COMPANY
675.

Prosecution of delinquent officers and members of a company.

SUPPLEMENTARY Provisions As To WINDING-UP

Disqualificationsfor appointment asliquidator.

Corrupt inducement affecting appoi ntment asliquidator.

Enforcement of duty of liquidator to make returns.

Notification that acompany isin liquidation.

Exemption from stamp duty.

Books of company to be evidence.

Disposal of books and other papers of company.

Information asto pending liquidations and disposal of unclaimed assets.

Resolutions passed at adjourned meetings of creditors.

Power to make over assets to employees.
SuPPLEMENTARY PowERS oF COURT
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698.

699.
700.
701.
702.
703.

704.
705.
706.
707.
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7009.

710.
711.
712.

713.

Meetings to ascertain wishes of creditors and others.
Judicial notice of signatures of officers of Court.

Judicial notice of signatures of certain government officials.
Special commissionersfor receiving evidence.

Affidavitsin Nigeriaand elsewhere.

Provisions As To DissoLUTION

Power of Court to void dissolution of company.
Power of Commission to strike off defunct company.
Property of dissolved company to be declared as bona vacantia.

CeNTRAL ACCOUNTS
Companiesliquidation account defined.
Investment of surplusfundsin government securities.
Separate accounts of particular estates.

ReTurNs BY OFFICERS OF COURT
Returnsby officersin winding-up.

ACCOUNT TO BE PREPARED ANNUALLY
Annual accounts of company winding-up and disposal.

CHAPTER 25—W/INDING-UP OF UNREGISTERED COMPANIES

Winding-up of unregistered company.
Contributoriesin winding-up unregistered company.
Power of Court to stay or restrain proceedings.
Action stayed on winding-up order.
Provisions of this Part to be cumulative.
CHAPTER 26—M ISCELLANEOUS PROVISIONS APPLYING
To COMPANIES WHICH ARE INSOLVENT

Acting asinsolvency practitioner.

Qualification of insolvency practitioner.

Recognition of professional body by the Commission.

Application for authorisation to act asinsolvency practitioner.
Commission to notify the party of the refusal or withdrawal of
authorisation.

Review of Commission’sdecision.

CHAPTER 27—ARRANGEMENTS AND COMPROMISE

Definition of arrangement.

Arrangement or compromise between two or more companies.
Provisionsapplicableto schemesor contactsinvolving transfer of shares
in acompany.

Provisions applicabl e to dissenting shareholders.



A 26 2020 No. 3 Companies and Allied Matters Act, 2020

714.

715.
716.
717.

718.
719.
720.
721.

Arrangement on sale of company’sproperty during members’ voluntary
winding-up.

Power to compromise with creditors and members.

Information as to compromise with creditors and members.
Moratorium on creditors voluntary winding-up in a scheme of
arrangement.

CHAPTER 28—NETTING

Definition of applicable concepts.

Powers of afinancial regulatory authority.
Enforceability of aqualified financial contract.
Enforceability of netting agreements.

CHAPTER 29—M ISCELLANEOUS AND SUPPLEMENTAL APPLICATION OF THIS PART

722.
723.
724.
725.
726.

727.

728.
729.
730.
731.
732.
733.

734.
735.
736.
737.
738.
739.
740.
741.
742.

Application of this Part.

Act to override memorandum, articles.

Application of Act to companiesregistered under former enactments.
Application of Act to companies registered but not formed.
Application of Act to unlimited companies registered under former
enactments.

Restricted in this Schedul e application of Act to unregistered companies.

ADMINISTRATION

Registered and head office of company.

Publication of name by company.

Fees.

Form of register.

Rules of Court for winding-up of companies.

Certain companies to publish statement in prescribed form.

LecAL PROCEEDINGS, ETC.

Prosecution of offences.

Production of documents where offences suspected.
Costsin actions by certain limited companies.

Saving for privileged communications.

Power of Court to grant relief in certain cases.

Penalty for improper use of certain words.

Extended effect of penalty for offence of fraudulent trading.
Application of fines.

Application by the Commission to the Court for directions.
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761.
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763.
764.

765.
766.
767.
768.
769.

770.
771

MISCELLANEOUS

Alteration and application of Schedules, tablesand forms.
Enforcement of duty of company to make returns to Commission.
Power of company to provide for employees on cessation or transfer
of business.

Part C: THE LimiTED LIABILITY PARTNERSHIP
CHAPTER 1—NATURE OF LIMITED LIABILITY PARTNERSHIP

Limited liability partnership to be body corporate.
Partners.

Minimum number of partners.

Designated partner.

Liabilitiesof designated partners.

Changes in designated partners.

Penalty for contravention of sections 749-751.

CHAPTER 2—INCORPORATION OF LIMITED LIABILITY PARTNERSHIP
AND INCIDENTAL MATTERS
Incorporation documents.
Incorporation by registration.
Registered office of limited liability partnership and changetherein.
Effect of registration.
Name.
Reservation of name and change of name.
Penalty for improper use of words, limited liability partnershipor LLP.
Publication of nameand limited ligbility.

CHAPTER 3—PARTNERS AND THEIR RELATIONS

Eligibility to be partners.
Relationship of the partners.
Cessation of partnership interest.
Registration of changesin partners.

CHAPTER 4—EXTENT AND LIMITATION OF LIABILITY OF LIMITED
LiABILITY PARTNERSHIP AND PARTNERS

Partner as agent.

Extent of liability of limited liability partnership.
Extent of liability of partner.

Holding out.

Unlimited liability in case of fraud.

CHAPTER 5—CONTRIBUTIONS

Form of contribution.
Obligation to contribute.
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788.

789.
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791.
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793

794

795.
796.

CHAPTER 6—FINANCIAL DISCLOSURES

M aintenance of books of accounts, other records and audit.
Annual return.

CHAPTER 7—ASSIGNMENT AND TRANSFER OF PARTNERSHIP RIGHTS
Partner’s transferable interest.

CHAPTER 8—INVESTIGATION

Investigation of the affairsof limited liability partnership.
Application by partnersfor investigation.
Firm, body corporate or association not to be appointed asinspector.
Power of inspectors to carry out investigation into affairs of related
entities, etc.
Production of documents and evidence.
Seizure of documents by inspector.
Inspector’s report.
Power to bring civil proceedingson limited liability partnership’sbehalf.
Criminal proceedings and other proceedings by the Attorney-General
of the Federation.
Power of the Commission to present winding-up petition.
Expenses of investigation.
Application for winding-up of limited liability partnership.
Inspector’s report to be evidence.

CHAPTER 9—FoREIGN LIMITED LIABILITY PARTNERSHIP
Foreign limited liability partnerships.

CHAPTER 10—WINDING-UP AND DissoLUTION
Winding-up and dissolution.
Circumstancesin which limited liability partnership may bewound up
by Court.
CHAPTER 11—M ISCELLANEOUS

Disclosure of significant control inalimited liability partnership.
Businesstransactions of partner with limited liability partnership.
Power of the Commission to strike defunct limited liability partnership
off register.

Power to make rules.

ParT D : THE LiMITED PARTNERSHIP

CHAPTER 1—NATURE OF LIMITED PARTNERSHIP

Congtitution of limited partnerships.
Partnersin alimited partnership.
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814.
815.
816.
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819.

820.
821.
822.

CHAPTER 2—REGISTRATION OF LIMITED PARTNERSHIP
AND INCIDENTAL MATTERS

Limited partnership to be registered.

Applicationfor registration.

Certificate of registration.

Registration of changes in partnership.

Notice of change in status of general partner or assignment of share
of limited partner.

Name of limited partnership.

Reservation of name and change of name of limited partnership.
Penalty for improper use of words “limited partnership” or “LP".
Commission to keep register.

Modification of general law in case of limited partnerships.
Application of Part C.

Law as to private partnerships to apply where not excluded by this
Act.

Inspection, etc. of documents.

Liability for false statement.

ParT E : BusinEss NAMES
CHAPTER 1—EstABLISHMENT OF BusiNneEss NAMES REGISTRY
APPOINTMENT AND FuNcTions oF HEAD oF OFFICE
AND OTHER OFFICERS

Establishment of business names registry in each state.
Appointment of head of office and other officers of business names
registry.

Functions of the head of office.

CHAPTER 2—REGISTRATION OF BusiNEss NAMES

Registration of business names.
Procedure for registration.

Entry of business name in the register.
Certificate of registration.
Registration of changes.

CHAPTER 3 — RemMovaL OF BusineEss NAME FRoM REGISTER
Removal of name from register.

CHAPTER 4—M ISCELLANEOUS AND SUPPLEMENTAL
Publication of true name.
Liability of personin default.
Annual returns.
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832.
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834.
835.

836.
837.
838.

839.

PART F : INCORPORATED TRUSTEES
CHAPTER 1—INCORPORATED TRUSTEES

Incorporation of trustees of certain communities, bodies and
associations.

Classification of associations.

Method of application.

Qualification of trustees.

Constitution.

Advertisement and objections.

Registration and certificate.

Effect of registration and certificate.

Related associations.

CHAPTER 2—CHANGES IN REGISTERED PARTICULARS
OF INCORPORATED TRUSTEES

Change of name or object.

Alteration of provisions of the constitution.

Replacement and appointment of additional trustees.

Changesin contravention of certain provisions of this Part of thisAct.

CHAPTER 3—CounciL, Powers, INCOME AND PROPERTY
Council or governing body.
Exercise of powers of trustee.
Application of income and property.

CHAPTER 4—SUSPENSION OF TRUSTEES, APPOINTMENT OF
INTERIM M ANAGERS, ETC.

Suspension of trustees, etc., appointment of interim manager, etc.

CHAPTER 5—CoMMON SeaL AND CONTRACT
Common sedl.
Contract of corporate body.

CHAPTER 6—ACccouNTs AND ANNUAL RETURNS Power To DIRECT
TRANSFER OF CREDIT IN DORMANT BANK

Accounts of dissolved incorporated trustees.
Accounts which cease to be dormant before transfer.
Dormant bank accounts : supplementary.

Bi-annual statement of affairs.

Accounting records and statement of accounts.
Preservation of accounting records.

Annual returns.



Companies and Allied Matters Act, 2020 2020 No. 3

A 3l

849.
850.

851.
852.
853.
854.
855.
856.
857.

858.

859.
860.
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863.
864.
865.
866.
867.
868.
869.
870.

CHAPTER 7—MERGER AND DISSOLUTION
Merger of associations.
Dissolution of acorporate body formed under thisAct.

ParRT G : GENERAL
CHAPTER 1—ESTABLISHMENT, ETC. OF ADMINISTRATIVE
Proceebings CoMMITTEE

Establishment, etc. of administrative proceedings committee.
Prohibited and restricted names.

Duty to seek comments of government department or other body.
Permitted characters.

Mideading information, etc.

Mideading indication of activities.

Objection to the registered name of a company, limited liability
partnership, limited partnership, business nameor incorporated trustees.
Decision of administrative proceedings committeeto be made available
tothepublic.

CHAPTER 2—M ISCELLANEOUS AND SUPPLEMENTAL

Resubmission of lost or destroyed registered documents.
Electronic documents.

Preservation of documents and inspection.

Penalty for false statements or information.

Penalty for carrying on business without registration.
Retention of records archived in soft copies.

Access to premises, etc.

Power to compound offences.

Regulations.

Interpretation.

Repeal and savings.Citation.

Citation.

SCHEDULES
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COMPANIES AND ALLIED MATTERS ACT, 2020
ACT No. 3

AN AcT 10 REPEAL THE ComPaNIES AND ALLIED MATTERSACT, Cap. C20, LAwWS OF THE
FeperaTION OF NIGERIA, 2004 AND ENACT THE COMPANIES AND ALLIED MATTERSACT,
2020 To ProvIDE FOR THE INCORPORATION OF ComPANIES, LIMITED LIABILITY
PARTNERSHIPS, LIMITED PARTNERSHIPS, REGISTRATION OF BUusiINESs NAMES TOGETHER
WITH INCORPORATION OF TRUSTEES OF CERTAIN COMMUNITIES, BODIES, ASSOCIATIONS ;
AND FOR RELATED MATTERS

[7th Day of August, 2020]
Enactep by the National Assembly of the Federal Republic of Nigeria—

ParT A—CoRPORATE AFFAIRS COMMISSION

1.—(1) Thereis established the Corporate Affairs Commission (in this
Act referred to as “the Commission”).

(2) The Commission—

(a) isabody corporate with perpetual succession and a common sedl ;
(b) may sue and be sued in its corporate name ; and

(c) may acquire, hold or dispose of any property, movable or immovable,
for the purpose of performing its functions.

(3) The headquarter of the Commission shall be in the Federal Capital
Territory, Abuja, and there shall be established an office of the Commissionin
each State of the Federation.

2.—(1) Thereisestablished for the Commission, aGoverning Board (in
thisAct referred to as“the Board™) which shall be responsiblefor performing
the functions of the Commission.

(2) The Board shall consist of—

(a) achairmanwho is appointed by the President on the recommendation
of the Minister, and who, by reason of hisability, experience or specialised
knowledge of corporate, industrial, commercial, financial or economic
meatters, business or professional attainment, iscapable of making outstanding
contributionsto the work of the Commission ;

(b) one representative of the—
(i) business community, appointed by the Minister on the

recommendation of the Nigerian Association of Chambers of Commerce,
Industries, Minesand Agriculture,

(i) legal profession, appointed by the Minister on the recommendation
of the Nigerian Bar Association,
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(iii) accountancy profession, appointed by the Minister after
consultation with professional bodies of accountants as are established
by Acts of the National Assembly,

(iv) Institute of Chartered Secretaries and Administrators of Nigeria,
appointed by the Minister on the recommendation of the Institute,

(v) Nigerian Association of Small and Medium Enterprises, appointed
by the Minister on the recommendation of the Association,

(vi) ManufacturersAssociation of Nigeria, appointed by the Minister
on the recommendation of the Association,

(vii) Securities and Exchange Commission not below the rank of a
Director or itsequivalent, and

(viii) each of the Federal Ministriesof Industry, Trade and I nvestment,
Justice and Finance who shall not be below the rank of Director ; and

(c) the Registrar-General of the Commission.

3.—(1) Subject to the provisions of subsection (2), a person appointed
as amember of the Board (not being an ex-officio member) shall hold office
for a term of three years and may be eligible for re-appointment for one
further term of three years and no more.

(2) The Minister may, with the approval of the President, at any time
remove any member of the Board from officeif the Minister isof the opinion
that it isnot in the interest of the Commission for the member to continuein
office and shall notify the member in writing to that effect.

(3) The members of the Board except the Registrar-General shall be
part-time members of the Board.

(4) A member of the Board ceases to hold office if—

(a) heresigns his appointment asamember of the Board by three months
notice under his hand and addressed to the Minister ;

(b) he becomes of unsound mind or isincapable of discharging hisduties;
(c) he becomes bankrupt or has made arrangement with his creditors ;

(d) he is convicted of a felony or any offence involving fraud or
dishonesty ;

(e) heisguilty of serious misconduct relating to hisduties; or

(f) inthe case of aperson who possesses professional qualifications, he
is disqualified or suspended from practising his profession in any part of
Nigeria by an order of any competent authority made in respect of him
personally.
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(5) Thereis vacancy on the Board if a member—

(a) dies;

(b) isremoved from office in accordance with subsection (2) ;

(c) resigns from office in accordance with subsection (4) (a) ; or

(d) completes his tenure of office; or

(e) ceases to hold office in accordance with paragraphs (b) to (f ) of
subsection (4).

(6) A vacancy ontheBoard shall befilled by the appointment of another
person to the vacant office in accordance with the provisions of thisAct, as
soon as it is reasonably practicable after the occurrence of such vacancy.

(7) Whereavacancy onthe Board iscreated asaresult of death, removal
or resignation of amember of the Board, areplacement of theimmediate past
member shall be appointed to complete the unexpired period of his
predecessor’s term of office.

4. The Board shall—

(a) review and provide general policy guidelines for performing of the
functions of the Commission in accordance with international commercial
best practice ;

(b) have general oversight on the administration of the Commission ;

(c) review and approve the strategic plans of the Commission ;

(d) receive and consider management reports and advise the Minister
on the reports ;

(e) determine the terms and conditions of service of employees of the
Commission;;

(f) fix the remuneration, allowances and benefits of employees of the
Commission, in consultation with the National Salaries, Income and Wages
Commission;

(9) ensure compliance with the provisions of thisAct ; and

(h) do such other things as are necessary to ensure the effective and
efficient performance of the functions of the Commission.

5. Members of the Board appointed under section 2 (2) (a)-(b) shall be
paid such remuneration and allowances as the Minister may, from time to
time, direct.

6.—(1) Subject to this section and section 27 of the Interpretation Act,
the Board may make standing orders regulating its proceedings.

(2) The Chairman shall preside at every meeting of the Board but, in his
absence, the members present shall elect one of them present to preside at
the meeting.

Functions of
the Board.

Remuneration
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Proceedings
of the Board.

Cap. | 23,
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(3) The quorum for meetings of the Board isfive.
(4) The Board may appoint any of its officersto act as secretary at any
of its meetings.
Dfi sclosure 7.—(1) A member of the Board whoisdirectly interested in any company
of Interest.

Functions of
the

Commission.

or enterprise, the affairs of which are being deliberated upon by the Board, or
isinterested in any contract made or proposed to be made by the Board shall,
as soon as possible after the relevant facts have come to his knowledge,
disclose the nature of hisinterest at a meeting of the Board.

(2) A disclosure, under subsection (1), shall be recorded in the minutes
of the Board, and the member shall—

(a) not take part, after such disclosure, in any deliberation or decision of
the Board with regard to the subject matter in respect of which hisinterest
isdisclosed ; and

(b) be excluded for the purpose of constituting a quorum of the Board
for any such deliberation or decision.

8.—(1) Thefunctions of the Commission shall be to—

(a) administer this Act, including the registration, regulation and
supervision of—

(i) theformation, incorporation, management, striking off and winding-
up of companies,

(ii) business names, management and removal of names from the
register, and

(iii) the formation, incorporation, management and dissolution of
incorporated trustees ;

(b) establish and maintain acompany’sregistry and office in each State
of the Federation suitably and adequately equipped to performits functions
under thisAct or any other law ;

(c) arrange or conduct an investigation into the affairs of any company,
incorporated trustees or business nameswhere theinterest of shareholders,
members, partners or public so demands;

(d) ensure compliance by companies, business names and incorporated
trustees with the provisions of this Act and such other regulations as may
be made by the Commission ;

(e) perform such other functions as may be specified in thisAct or any
other law ; and

(f) undertake such other activities as are necessary or expedient to give
full effect to the provisions of thisAct.
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(2) Nothing in this section affects the powers, duties or jurisdiction of  Cap. 124,
the Securities and Exchange Commission under the Investments and Securities  LFN, 2004.
Act (or any amendment thereto or re-enactment thereof).

9.—(1) The Commission shall appoint a Registrar-General who— Afppoi ntment

Registrar-

(a) isqualified to practice as alegal practitioner in Nigeria; °Gen§?;_ o

(b) has been so qualified for at least 10 years ; and

(c) in addition, has had experience in company law practice or

administration for at least eight years.

(2) The Registrar-General—

(a) isthe Chief Executive of the Commission ;

(b) is subject to the directives of the Board and shall hold office on

such—
(i) terms and conditions as may be specified in his letter of
appointment, and
(ii) other terms and conditions as may be determined by the Board

with the approval of the President.

(3) The Registrar-General is the accounting officer for the purpose
of controlling and disbursing amounts from the Fund established under
section 13.

10. The Commission may appoint such other staff as it may deem  Appointment
necessary for the efficient performance of the functions of the Commission  of staff.
under thisAct.

11. Notwithstanding the provisions of any enactment to the contrary, a Right to
person appointed to the office of Registrar-General under section 9 of this appear in
Act or aperson appointed under section 10 of thisAct whoisalegal practitioner ~ Court.
shall, while so appointed, be entitled to represent the Commission as a legal
practitioner for the purpose and in the course of his employment.

12.—(1) Service in the Commission shall be approved service for the  Servicein
purpose of the Pensions Reform Act (or any amendment thereto or re- the
enactment thereof) and accordingly, officers and other persons employed in gotr)‘;m'won
the Commission are, in respect of their service in the Commission entitled to pensionable.
pensions, gratuities and other retirement benefits as determined in the Act No. 4,
Commission’sconditions of service. 2014.

(2) NothinginthisAct shall prevent the appointment of aperson to any
office on terms in the Commission which preclude the grant of pension
contributionsor gratuity.
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Fund of the 13. The Commission shall establish a fund (in this Act referred to as
Commission.  «the Fund”) which shall consist of —
(a) money as may be allocated to it by the Federal Government ; and

(b) such other money as may accrue to it in the performance of its
functions.

Expenditure 14. The Commission may apply the proceeds of the Fund—
of the

Commission. (a) to the cost of administration of the Commission ;

(b) for re-imbursing members of the Board or any Committee set up by
the Board for such expenses as may be authorised or approved by the Board,
in accordance with the rate approved in that behalf by the Minister ;

(c) tothe payment of salaries, feesor other remuneration or all owances,
pensions and gratuities payable to the employees of the Commission ;

(d) for the maintenance of any property acquired or vested in the
Commission ; and

(e) for any purpose related to the functions of the Commission under
this Act.

Annual 15.—(1) Thefinancial year of the Commission starts on the 1st day of

accounts, January and end on the 31st day of December of the same year or any time as

z‘?'ntq;”e‘l may be prescribed by Financial Regul ationsissued by the Federal Government
' of Nigeria.

(2) The Commission shall keep proper accounts and records in relation
thereto and shall prepare in respect of each year a statement of accounts in
such form as may be prescribed by the Financial Reporting Council of Nigeria.

(3) Theaccounts of the Commission shall be audited, not later than six
months after the end of the year, by auditors appointed by the Commission
fromthelist and in accordance with guidelinesissued by the Auditor-General
for the Federation, and the fees of the auditors and the expenses of the audit
generally shall be paid from the funds of the Commission.

(4) The Commission shall, not later than 30th September in each year,
cause to be prepared an estimate of the expenditure and income of the
Commission during the next succeeding year and shall be submitted to the
Minister.

Annual 16. The Commission shall, not later than 30th June in each year, submit

report. to the Minister a report on the activities of the Commission during the
immediate preceding year, in such form as may be prescribed by the Minister
and shall include in such report the audited accounts of the Commission.
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17.—(1) A suit shall not be commenced against the Commission before  Pre-action
the expiration of 30 days after awritten notice of intention to commence the noticeand
suit is served upon the Commission by theintending plaintiff or hisagent. g‘:ﬁ:;' %rf‘

(2) The notice referred to in subsection (1) shal clearly state the— execution.

(a) cause of action ;

(b) particulars of the claim;

(c) name and place of abode of the intending plaintiff ; and

(d) relief sought.

PART B—INCORPORATION OF COMPANIES AND INCIDENTAL MATTERS
CHAPTER 1—FoRrRMATION OF COMPANY

18.—(1) As from the commencement of this Act, any two or more Right to
persons may form and incorporate a company by complying with the forma
requirements of thisAct in respect of registration of the company. company.

(2) Notwithstanding subsection (1), one person may form and incorporate
aprivate company by complying with the requirements of thisAct in respect
of private companies.

(3) A company may not be formed or incorporated for an unlawful
purpose.

19.—(1) Noassociation, or partnership consisting of morethan 20 persons  Association
shall be formed for the purpose of carrying on any business for profit or gain @ )
by the association, or partnership, or by theindividua membersthereof, unless g?rrﬁfmgn
it is registered as a company under this Act, or is formed in pursuance of 55 members
some other enactmentsin force in Nigeria. when

permitted.

(2) Nothing in this section shall apply to—

(a) any co-operative society registered under the provisions of any
enactment in forcein Nigeria; or
(b) any partnership for the purpose of carrying on practice—

(i) as legal practitioners, by persons each of whom is a legal
practitioner, or

(ii) as accountants by persons each of whom is entitled by law to
practise as an accountant.

(3) If at any timethe number of members of an association or partnership
exceeds 20 in contravention of thissection and it carries on businessfor more
than 14 dayswhile the contravention continues, each person who isamember
of the company, association or partnership during the time it so carries on
business is liable to a fine as prescribed by the Commission for every day
during which the default continues.
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Capacity of
individual to
form
company.

Types of
companies.

Private
company.

20.—(1) Subject to subsection (2), an individual shall not join in the
formation of acompany under thisAct if heis—

(a) less than 18 years of age ;

(b) of unsound mind and has been so found by a court in Nigeria or
elsewhere ;

(c) an undischarged bankrupt ; or

(d) disqualified under sections 281 and 283 of this Act from being a
director of a company.

(2) A person shal not be disqualified under subsection (1) (a), if two
other persons not disqualified under that subsection have subscribed to the
memorandum.

(3) A corporate body in liquidation shall not join in the formation of a
company under thisAct.

(4) Subject to the provisions of any enactment regul ating the rights and
capacity of aliensto undertake or participate in trade or business, an alien or
aforeign company may join in forming acompany.

21.—(1) An incorporated company may be a company—

(a) having the liability of its members limited by the memorandum of
association to theamount, if any, unpaid on the sharesrespectively held by
them (in this Act referred as “a company limited by shares’) ;

(b) having the liability of its members limited by the memorandum of
association to such amount as the members may respectively undertake to
contribute to the assets of the company in the event of its being wound up
(inthisAct referred to as “a company limited by guarantee”) ; or

(c) not having any limit on theliability of itsmembers (inthisAct referred
to as“an unlimited company”).

(2) A company of any of these types may either be aprivate company or
apublic company.

22.—(1) Private company is one which is stated in its memorandum of
association to be a private company.

(2) Subject to the provisions of the articles, a private company may
restrict the transfer of its shares and aso provide that—

(a) the company shall not, without the consent of all its members, sell
assets having avalue of more than 50% of the total value of the company’s
assets ;

(b) a member shall not sell that member’s shares in the company to a
non-member, without first offering those sharesto existing members; and
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(c) amember, or a group of members acting together, shall not sell or
agreeto sell more than 50% of the sharesin the company to a person who
is not then a member, unless that non-member has offered to buy al the
existing members’ interests on the same terms.

(3) Thetotal number of members of aprivate company shall not exceed
50, not including personswho are bona fidein the employment of the company,
or were, whilein that employment and have continued after the determination
of that employment, to be members of the company.

(4) Where two or more persons hold one or more shares in a company
jointly, they shall, for the purpose of subsection (3), be treated as a single
member.

(5) A private company shall not, unless authorised by law, invite the
public to—

(a) subscribe for any share or debenture of the company ; or

(b) deposit money for fixed periods or payable at call, whether or not
bearing interest.

23.—(1) Subject to subsection (2), where default is made in complying
with any of the provisions of section 22 of this Act in respect of a private
company, the company shall cease to be entitled to the privileges and
exemptions conferred on private companies by or under thisAct and thisAct
shall apply to the company asif it were not a private company.

(2) If a Court, on the application of the company or any other person
interested, is satisfied that thefailureto comply with the provisions of section
22 of thisAct was accidental or dueto inadvertence or to some other sufficient
cause or that on other groundsit isjust and equitable to grant relief, the court
may, on such terms and conditions as may seem to be just and expedient,
order that the company be relieved from the consequences mentioned in
subsection (1).

24. Any company other than aprivate company shall be apublic company
and its memorandum of association shall state that it is a public company.

25. An unlimited company shall be registered with a share capital not
below the minimum issued share capital permitted under section 27 (2) (a) of
thisAct.

26.—(1) Where a company is to be formed for the promotion of
commerce, art, science, religion, sports, culture, education, research, charity
or other similar objects, and theincome and property of the company areto be
applied solely towards the promotion of its objects and no portion thereof isto
be paid or transferred directly or indirectly to the members of the company

Conseguences
of default in
complying
with
conditions
constituting
aprivate
company.

Public
company.

Unlimited
company.

Company
limited by
guarantee.
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except as permitted by this Act, the company shall not be registered as a
company limited by shares, but may be registered as a company limited by
guarantee.

(2) Any provisioninthe memorandum or articles of association or in any
resol ution of the company purporting to give any person aright to participate
in the divisible profits of the company or purporting to divide the company’s
undertaking into shares or interest isvoid.

(3) A company limited by guarantee shall not be incorporated with the
object of carrying on businessfor the purpose of making profitsfor distribution
to members.

(4) The memorandum of a company limited by guarantee shall not be
registered without the authority of the Attorney-General of the Federation.

(5) The Attorney-General of the Federation shall, within 30 days, grant
authority to the promoters of acompany limited by guarantee wherethere are
no objections to the memorandum or other cogent reason for not granting
approval to register the company as one limited by guarantee.

(6) Where further information is required by the Attorney-General of
the Federation from the promoters of acompany limited by guarantee, the 30
days period shall be begin on receipt of all relevant information.

(7) Wheredll valid documentsare furnished by the promoters of acompany
limited by guarantee and no decision has been made by the Attorney-General
of the Federation within the 30 days period—

(a) the promoters shall—

(i) place an advertisement in three national daily newspapers, and
(i) invite objections, if any, to the incorporation of the company ;

(b) an objection shall state the grounds on which it is made and shall be
forwarded to the Commission within 28 days from the date of the last
publicationsin the newspapers, wherethereis objection to theincorporation
of the company ;

(c) the Commission—

(i) shall consider the objection and may requirethe applicant to furnish
further information or documentation, and

(ii) may uphold or reject the objection asit deemsfit and inform the
applicant accordingly.

(8) If the Commission is satisfied that the memorandum and articles of
association have complied with the provisions of thissection, it shall causethe
application to be advertised, in the prescribed form, in three national daily
newspapers.
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(9) The advertisement referred to in subsection (8) shall invite objections,
if any, to the incorporation of the company and the objection shall state the
groundson which it ismade and shall be forwarded to the Commission within
28 days of the date of the last publications in the newspapers, and, if the
objection is made, the Commission —

(a) shall consider it and may require the applicant to furnish further
information or documentation ; and

(b) may uphold or reject the objection as it deems fit and inform the
applicant accordingly.

(10) 1f—

(a) after the advertisement, no objection is received within the period
specified in subsection (9) or, where any objection isreceived, the sameis
rejected, the Commission, having regard to all the circumstances, may assent
to the application or withhold its assent ; and

(b) the Commission assentsto the application, it shall register the company
and issue a certificate of incorporation.

(12) If acompany limited by guarantee carries on businessfor the purpose
of distributing profits to its members, all officers and members who are
cognisant of thefact that it isso carrying on business shall jointly and severally
be liable for the payment and discharge of al the debts and liabilities of the
company incurred in carrying on such business, and the company and every
such officer and member shall be liable to penalty as prescribed by the
Commission for every day during which it carries on such business.

(12) Thetota liability of amember of acompany limited by guarantee
to contribute to the assets of the company in the event of its being wound up
shall not at any time be less than 4100,000.

(13) Subject to compliancewith subsection (11), thearticlesof association
of acompany limited by guarantee may provide that a member can retire or
be removed from membership of the company by a special resolution duly
filed with the Commission.

(14) If in breach of subsection (12), thetotal liability of the members of
any company limited by guarantee is at any time less than 100,000, every
director and member of the company who is cognisant of the breachisliable
to apenalty as prescribed by the Commission for every day during which the
default continues.

(15) Subject to section 117 (4) (d) of thisAct, if upon the winding-up of
a company limited by guarantee, there remains, after the discharge of al its
debts and liabilities, any property of the company, the same shall not be
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distributed among the members but shall betransferred to some other company
limited by guarantee having objects similar to the objects of the company or
applied to some charitabl e object and such other company or association shall
be determined by the members prior to dissolution of the company.

MEMORANDUM OF A SSOCIATION

Requirements 27.—(1) Thememorandum of association of every company shall state—

with respect

to the (a) the name of the company ;

memorandum (b) that the registered office of the company shall be situated in

ofa Nigeria:

geria;
company.

(c) the nature of the business or businesses which the company is
authorised to carry on, or, if the company isnot formed for the purpose of
carrying on business, the nature of the object or objects for which it is
established ;

(d) the restriction, if any, on the powers of the company ;

(e) that the company is a private or public company, as the case may
be; and

(f) that the liability of its membersislimited by shares, by guarantee or
unlimited, as the case may be.

(2) If the company has a share capital—

(a) the memorandum of association shall also state the amount of the
minimum issued share capital which shall not be lessthan ?100,000.00in
the case of a private company and N2,000,000.00, in the case of a public
company, with which the company proposesto beregistered, andthedivision
thereof into shares of afixed amount ; and

(b) each subscriber shall write opposite his name the number of shares
he takes.

(3) A subscriber of the memorandum who holds the whole or any part
of the shares subscribed by himin trust for any other person shall disclosethat
fact and the name of the beneficiary in the memorandum of association.

(4) The memorandum of association of acompany limited by guarantee
shall also state that—

(a) the income and property of the company shall be applied solely
towards the promotion of its objects, and that no portion thereof shall be
paid or transferred directly or indirectly to the members of the company
except as permitted by, or under thisAct ; and

(b) each member undertakes to contribute to the assets of the company
in the event of its being wound up while heisamember or within one year
after he ceases to be a member for payment of debts and liabilities of the
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company, and of the costs of winding-up, such amount as may be required
not exceeding a specified amount and the total of which shall not be less
than 7100,000.
(5) The memorandum of association shall be signed by each subscriber
in the presence of at least one witness who shall attest the signature.
(6) The memorandum shall be stamped as a deed.
NAME oF CoMPANY
28. Subject to the provisions of section 27 of this Act, the form of  Form of
memorandum of association of— n;emorandum
(a) acompany limited by shares, Zssoci ation.
(b) acompany limited by guarantee, and
(c) an unlimited company,
shall be in such form as may be prescribed by regulations issued by the
Commission.
29.—(1) The name of a private company limited by shares shall end Nameas
withtheword, “Limited”. stated in the
memorandum
(2) The name of a public company limited by shares shall end with the  of
words, “Public Limited Company”. association.
(3) The name of a company limited by guarantee shall end with the
words, “Limited by Guarantee”.
(4) The name of an unlimited company shall end with the word,
“Unlimited”.
(5) A company may use the abbreviations, “Ltd”, “PLC” “Ltd/Gte” and
“Ultd” for the words, “Limited”, “Public Limited Company”, “Limited by
Guarantee” and “Unlimited” respectively in the name of the company.
30.—(2) If a company, through inadvertence or otherwise, on its first Changeof
registration or on its registration by a new name, is registered under a name nameof
company.

identical with that by which acompany in existenceisprevioudly registered, or
nearly resembling it to be likely to deceive, the first-mentioned company may,
with the approval of the Commission, changeits name, and if the Commission
directs, the company concerned shall change its name within six weeks from
the date of the direction or such longer period as the Commission may allow.

(2) If a company defaults in complying with a direction under
subsection (1), such company shall, without prejudice to any other lawful
action which the Commission may take against it, be liable to a penalty as
prescribed by the Commission, for every day during which the default
continues.
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Reservation
of name.

(3) Any company may, by special resolution and with the approval of
the Commission signified in writing, change its name, provided that no such
approval shall be required wherethe only changein the name of acompany is
thesubstitution of thewords, “ Public Limited Company”, for theword, “Limited”
or viceversaon the conversion of aprivate company into apublic company or
apublic company into a private company in accordance with thisAct.

(4) NothinginthisAct precludesthe Commission from requiring acompany
to change its name if it discovers that such a name conflicts with an existing
trade mark or business name registered in Nigeriaprior to the registration of
the company and the consent of the owner of the trade mark or business
name was not obtained.

(5) Where acompany changesits name, the Commission shall enter the
new name on the register in place of the former name, and issue a certificate
of incorporation altered to meet the circumstances of the case.

(6) The change of name does not affect any right or obligation of the
company, or render defectiveany legal proceeding by or against the company,
and any legal proceeding that could have been continued or commenced against
or by itinitsformer name, may be continued or commenced against or by itin
its new name.

(7) Any change madein the name of acompany under this section shall
be published periodically by the Commissioninanational daily newspaper and
on itswebsite.

31.—(1) The Commission may, upon receipt of an application delivered
toitin hard copy or through el ectronic communication and on payment of the
prescribed fees, reserve a name pending registration of acompany or change
of hame by acompany upon confirmation of the availability of such name.

(2) Thereservation mentioned in subsection (1) shall be determined upon
receipt of the application under subsection (1), and shall be valid for such
period as the Commission may deem fit not exceeding 60 days, and during the
period of reservation no other company shall beregistered under the reserved
name or under any name which, in the opinion of the Commission nearly
resembles the reserved name.

(3) Notwithstanding the provisions of subsections (1) and (2), the
Commission may at any time before a certificate of incorporation is issued,
withdraw or cancel areserved nameif it discoversthat such nameisidentical
with that by which acompany in existence is already registered, or so nearly
resemblesit asto be likely to deceive.
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(4) If any name becomes available in the event of a change of name or
otherwise, the Commission shall have the power to approve the namefor use
by another company after 60 days from the date of approval of such change
of name.

(5) The Commission may withdraw or cancel approval for reservation
of namewhereit isdiscovered that the approval was fraudulently, unlawfully
or improperly procured.

32.—(1) A company shall have articles of association prescribing Articles of
regulationsfor the company. association.

(2) Unlessiit is a company to which model articles apply by virtue of
section 34 it shall register articles of association.

(3) Articles of association registered by a company shall be—

(a) contained in a single document, and
(b) divided into paragraphs numbered consecutively.

(4) Referencein thisAct to acompany’s “articles’ areto its articles of
association.

33.—(1) The Minister may by regulations prescribe model articles of Power of

association for companies. Minister to
prescribe
(2) Different model articlesmay be prescribed for different descriptions  model
of companies. articles.

(3) A company may adopt all or any of the provisions of model articles.

(4) Any amendment of model articles by regulations does not affect a
company registered before the amendment takes effect.

(5) Inthissection, “amendment” includes addition, alteration or repeal .

34.—(1) On the formation of alimited company if articles are— Default
. application
(a) not registered ; or of model

(b) registered, in so far as they do not exclude or modify the relevant articles.
model articles, the relevant model articles form part of the company’s
articles in the same manner and to the same extent as if those articles
expressly included the relevant model articlesin the form in which those
articles had been duly registered.

(2) Inthissection, the“relevant model articles’ meansthemodel articles
prescribed by the Commission for a company of that description asin effect
at the date on which the company is registered.
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Statement of 35.—(1) Unless acompany’s articles specifically restrict the objects of
company’s  the company, its objects are unrestricted.
objects. (2) Where a company amends its articles to add, remove or alter a
statement of the company’s objects—
(a) it shall give noticeto the Commission;;
(b) on receipt of the notice, the Commission shall register it ; and

(c) the amendment is not effective until after the entry of that noticein
the register.

(3) Any such amendment does not affect any right or obligation of the
company or render defective any legal proceeding by or against it.

RecisTrRATION OF COMPANIES

Registration 36.—(1) The memorandum of association shall be delivered to the
documents.  Commission together with an application for registration of the company, the
documents required by this section and a statement of compliance.

(2) The application for registration shall state—

(a) the company’s proposed name ;
(b) the registered office address and head office address if different
from the registered office address ;

(c) whether the liability of the members of the company isto be limited
and, if so, whether it isto be limited by shares or by guarantee ; and

(d) whether the company isto be a private or a public company.
(3) If the applicationisdelivered by aperson as agent for the subscribersto
the memorandum of association, it shal state the name and address of that agent.

(4) The application shall contain—

(a) in the case of a company that has a share capital, a statement of
initial issued share capital and initial shareholdings;

(b) in the case of acompany that islimited by guarantee, a statement of
guarantee ;

(c) astatement of the company’s proposed directors ;

(d) a statement of the proposed registered office of the company ; and

(e) acopy of the proposed articles of association to the extent that these
are not supplied by the default application of model articles.

Statement of 37.—(1) The statement of initial issued share capital and initial
capital and shareholdings required to be delivered in the case of a company that has a
initial share capital shall state—

shareholdings. .
(a) the total number of shares of the company to be taken on formation
by the subscribers to the memorandum of association ;
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(b) the aggregate nominal value of those shares ;
(c) for each class of shares—

(i) prescribed particulars of the rights attached to the shares,
(i) the total number of issued shares of that class, and
(iii) the aggregate nominal value of issued shares of that class ; and

(d) the amount to be paid up and the amount (if any) to be unpaid on
each share (whether on account of the nominal value of the share or by
way of premium).

(2) The statement of initial issued share capital and initial shareholdings
shall—

(a) contain such information as may be prescribed for the purpose of
identifying the subscribers to the memorandum of association ; and

(b) with respect to each subscriber to the memorandum—

(i) the number, nominal value (of each share) and class of shares to
be taken by him on formation, and

(ii) the amount to be paid up and the amount (if any) to be unpaid on
each share (whether on account of the nominal value of the share or by
way of premium).

(3) Where a subscriber to the memorandum is to take shares of more
than one class, the information required under subsection (2) (b) isrequired
for each class.

(4) The total fees payable to the Commission in connection with the
filing or increase of a company’s issued share capital under this Part of this
Act shall be asthe Minister may by regulation specify.

38.—(1) The statement of guarantee required to be delivered in the  statement of
case of acompany that islimited by guarantee shall— guarantee.

(a) contain such information as may be prescribed for the purpose of
identifying the subscribers to the memorandum of association ; and

(b) that each member undertakes that, if the company is wound up
while heisamember, or within one year after he ceases to be amember,
he shall contribute to the assets of the company such amount as may be
required for—

(i) payment of the debts and liabilities of the company contracted
before he ceases to be a member, payment of the costs, charges and
expenses of winding-up, and

(i) adjustment of the rights of the contributories among themselves,
not exceeding a specified amount.
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39.—(1) The statement of the company’s proposed directors required
to be delivered to the Commission shall contain the required particulars of—

(a) the person who is, or persons who are, to be the first director or
directors of the company ; and

(b) where applicable, the person who is, or persons who are, to be the
first secretary or joint secretaries of the company.

(2) The required particulars are the particulars that are required to be
stated in the case of a—

(a) director, in the company’sregister of directorsand register of directors
residential addresses ; and

(b) secretary, in the company’s register of secretaries.

(3) The statement shall also contain a consent by each of the persons
named as a director, as secretary or one of joint secretaries, to act in the
relevant capacity but if all the partnersin afirm are to be joint secretaries,
consent may be given by one partner on behalf of all of them.

40.—(1) The statement of compliance required to be delivered to the
Commission isastatement by the applicant or hisagent that the requirements
of thisAct asto registration have been complied with.

(2) The Commission may accept the statement of compliance assufficient
evidence of compliance.

(3) Nothing in this section prevents the Commission from accepting
declaration of compliancewhich issigned by alegal practitioner and attested
before the commissioner for oaths or notary public.

41.—(1) The Commission shall register the memorandum and articles
unlessinitsopinion—

(a) they do not comply with the provisions of thisAct ;

(b) the business which the company is to carry on, or the objects for
whichitisformed, or any of them, areillegal ;

(c) any of the subscribers to the memorandum is incompetent or
disqualified in accordance with section 20 of thisAct ;

(d) there is non-compliance with the requirement of any other law asto
registration and incorporation of acompany ; or

(e) the proposed name conflictswith or islikely to conflict with an existing
company, trade mark or business name registered in Nigeria.

(2) Any person aggrieved by the decision of the Commission under
subsection (1), may give notice to the Commission requiring it to apply to the
Court for directions and the Commission shall, within 21 days of the receipt of
such notice, apply to the court for the directions.
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(3) The Commission may, in order to satisfy itself asprovided in subsection
(2) (c), by instrument in writing, require aperson subscribing to the memorandum
to make and lodge with the Commission, a statutory declaration to the effect
that heisnot disqualified under section 20 of thisAct fromjoininginforming
acompany.

(4) Stepsto be taken under this Act to incorporate a company shall not
include any invitation to subscribe for shares or on the basis of a prospectus.

(5) Upon registration of the memorandum and articles, the Commission
shall certify under its seal—

(a) that the company isincorporated ;
(b) in the case of—

(i) alimited company, that the liability of the membersislimited by
shares or by guarantee, or

(i) an unlimited company, that the liability of the members is
unlimited ; and
(c) that the company isaprivate or public company, asthe case may be.

(6) The certificate of incorporation shall be prima facie evidence that
al therequirementsof thisAct in respect of registration and matters precedent
and incidenta to it have been complied with and that the association is a
company authorised to be registered and duly registered under thisAct.

(7) The Commission may withdraw, cancel or revoke a certificate of
incorporation issued under thisAct whereit is discovered that the certificate
wasfraudulently, unlawfully or improperly procured.

(8) The Commission may cause the publication of the withdrawal,
cancellation or revocation of certificates of incorporation periodicaly in the
Federal Government Gazette.

42. As from the date of incorporation mentioned in the certificate of
incorporation, the subscriber of the memorandum together with such other
persons as may become members of the company, shall be abody corporate
by the name contained in the memorandum, capable of exercising al the powers
and performing all functions of anincorporated company including the power
to hold land, and having perpetual succession, but with such liability on the
part of the membersto contribute to the assets of the company in the event of
its being wound up asis mentioned in thisAct.

Effect of
registration.
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43.—(1) Except to the extent that the company’s memorandum or any
enactment otherwise provides, every company shall, for the furtherance of its
business or objects, have al the powers of a natural person of full capacity.

(2) A company shall not have or exercise power either directly or
indirectly to make a donation or gift of any of its property or funds to a
political party or political association, or for any political purpose, and if any
company, in breach of this subsection makesany donation or gift of its property
to a political party or political association, or for any political purpose, the
officersin default and any member who voted for the breach shall be jointly
and severdly liableto refund to the company the sum or value of the donation
or gift and in addition, every such officer or member commits an offence and
isliableto afine equal to the amount or value of the donation or gift.

44.—(1) A company shall not, carry on any business expressly prohibited
by its memorandum and shall not exceed the powers conferred upon it by its
memorandum or thisAct.

(2) A breach of subsection (1), may be asserted in any proceeding under
sections 344-358 of thisAct or under subsection (4) of this section.

(3) Notwithstanding the provisions of subsection (1), no act of acompany,
conveyance or transfer of property to or by a company shall be invalid by
reason of the fact that such act, conveyance or transfer was not done or
made for the furtherance of any of the authorised business of the company or
that the company was otherwise exceeding its objects or powers.

(4) On the application of —

(a) any member of the company, or

(b) the holder of any debenture secured by afloating charge over all or
any of the company’s property or by the trustee of the holders of any such
debentures, the Court may prohibit, by injunction, the doing of, any act,
conveyance or transfer of any property in breach of subsection (1).

(5) If the transactions sought to be prohibited in any proceeding under
subsection (4) are being, or are to be performed or made pursuant to any
contract to which the company is aparty, the Court may, if it deemsthe same
to beequitableandif all the partiesto the contract are partiesto the proceedings,
set aside and prohibit the performance of such contract, and may allow
compensation to the company or to the other parties to the contract for any
loss or damage sustained by them by reason of the setting aside or prohibition
of the performance of such contract but no compensation shall be allowed for
loss of anticipated profitsto be derived from the performance of such contract.
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45.—(1) Wherethereis provision in the memorandum of association of
acompany restricting the powers and capacity of the company to carry onits
authorised business or object, the restriction may berelied on and have effect
only for the purpose of proceedings—

(a) against the company by a director or member of the company, or
where the company has issued debentures secured by a floating charge
over al or any of the company’s property, by the holder of any of the
debentures or the trustee for the holders of the debentures ;

(b) by the company or amember of the company against the present or
former officers of the company for failure to observe any such restriction ;

(c) by the Commission or a member of the company to wind up the
company ; or

(d) for the purpose of restraining the company or other person from
acting in breach of the memorandum or directing the company or such
person to comply with the same.

(2) A person may not in the proceedingsreferred to in subsection (1) (a),
(b) or (c), rely on arestriction of the power or capacity of the company
contained in the memorandum in any case where he voted in favour of, or
expressly or by conduct agreed to the doing of an act by the company or
the conveyance by or to the company of property which, itisalegedinthe
proceedings, was or would be contrary to the restriction.

46.—(1) Subject to the provisions of this Act, the memorandum and
articles, when registered, shall havethe effect of adeed between the company
and its members and officers and between the members and officers
themselves whereby they agree to observe and perform the provisions of the
memorandum and articles, as altered in so far as they relate to the company,
its members, or officers.

(2) All money payable by any member to the company under the
memorandum or articles shall be a debt due from him to the company and
shall be of the nature of a specialty debt.

(3) Where the memorandum or articles empower any person to appoint
or remove any director or other officer of the company, such power shall be
enforceable by that person notwithstanding that heis not amember or officer
of the company.

(4) In any action by any member or officer to enforce any obligation
owed under the memorandum or articles to him and any other member or
officer, such member or officer may, if any other member or officer isaffected
by thealleged breach of such obligation, with hisconsent, suein arepresentative
capacity on behalf of himself and al other members or officers who may be
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affected other than any who is a defendant and the provisions of Chapter 13
of thisAct shall apply.

47.—(1) A company shall, on being so required by any member, send to
him a copy of the memorandum and articles, and a copy of any enactment
which alters the memorandum, subject to payment, in the case of a copy of
the memorandum and of thearticles, of the cost of producing the said documents
(such cost not to exceed N500 or such other amount that the Commission
may prescribe) or such lesser sum as the company may prescribe and, in the
case of a copy of an enactment, of such sum not exceeding the published
price thereof as the company may require.

(2) If acompany defaults in complying with this section, the company
and every officer of the company whoisin default isliableto such penalty as
the Commission shall prescribe by regul ation.

48.—(1) Where an alteration is made in the memorandum of acompany,
every copy of the memorandum issued after the date of the alteration shall be
in accordance with the alteration.

(2) Where any such alteration has been made, the company at any time
after the date of the alteration issues any copy of the memorandum which is
not in accordance with the alteration, it shall be liable to such penalty as the
Commission shall prescribe by regulation for each copy so issued, and every
officer of the company who isin default isliable to the like penalty.

49.—(1) A company may not alter the conditions contained in its
memorandum except in the cases and in the manner and to the extent for
which express provision ismadein thisAct.

(2) Only those provisions which are required by section 27 or by any
other specific provision contained inthisAct, to be stated in the memorandum
of the company concerned, are deemed to be conditions contained in its
memorandum.

50.—(1) The name of the company shall not be altered except with the
consent of the Commission in accordance with section 30.

(2) The business which the company is authorised to carry on or, if the
company isnot formed for the purpose of carrying on business, the objectsfor
which it is established, may be altered or added to in accordance with the
provisionsof section 51.

(3) Any restriction on the powers of the company may be altered in the
same way as the business or objects of the company.

(4) The share capital of the company may be altered in accordance with
the provisions of sections 128-130, but not otherwise.
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(5) Subject to section 54, any other provision of the memorandum maybe
atered in accordance with section 51, or as otherwise provided in thisAct.

51.—(1) Where a company has stated its business or objects in its
memorandum, such a company may, at a meeting of which notice in writing
has been duly given to all members (whether or not they are entitled to), by
special resolution alter the provisions of its memorandum with respect to the
business or objects of the company :

Provided that if an application is made to the Court in accordance with this
section for the alteration to be cancelled, it shall not have effect except in so
far asit is confirmed by the Court.

(2) An application under this section may be made to the Court by the
holders of not less—

(a) inthe aggregate, than 15% in nominal val ue of the company’sissued
share capital or any classthereof or, if the company isnot limited by shares,
not less than 15% of the company’s members; or

(b) than 15% of the company’s debentures entitling the holdersto object
to aterations of its objects:

Provided that any such application shall not be made by any person who has
consented to or voted in favour of the alteration.

(3) An application under this section shall be made not later than 28
days after the date on which the resol ution altering the company’s business or
objects was passed, and may be made on behalf of the persons entitled to
make the application by such one or more of them as they may appoint in
writing for that purpose.

(4) On an application under this section, the Court may make an order
confirming the alteration either wholly or in part and on such terms and
conditions as it deems fit, and may adjourn the proceedings in order that an
arrangement may be made to the satisfaction of the Court for the purchase of
the interest of dissenting members, and the Court may give such directions
and make such ordersasit considers expedient for facilitating or carrying into
effect any such arrangement, but that no part of the capital of the company
shall be expended in any case.

(5) Thedebenturesentitling the holdersto object to dterationsof acompany’s
business or objects shall be any debenture secured by afloating charge.

(6) The special resolution altering a company’s business or objects
reguires the same notice to the holders of such debentures as to members of
the company, and in default of any provision regulating the giving of noticeto
any debenture holder, the provisions of the company’s articles regulating the
giving of noticeto membersshall apply.

Mode of
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(7) Where acompany passes aresolution altering its business or objects
and—

(a) application isthereafter madeto the Court for its confirmation under
this section, the company shall forthwith give notice to the Commission of
the making of the application, and thereafter there shall be delivered to the
Commission within 15 days from the date of its making—

(i) acertified true copy of the order, in the case of refusal to confirm
theresolution, and

(ii) acertified true copy of the order, in the case of confirmation
of the resolution together with a printed copy of the memorandum as
atered ; and

(b) no application is made with respect to confirmation to a Court
under this section, the company shall, within 15 daysfrom theend of the
period for making such an application, deliver to the Commission acopy
of the resolution as passed.

(8) If the Commission—

(a) is satisfied, a printed copy of the memorandum as altered by the
resolution shall forthwith bedeliveredtoit;

(b) is not satisfied, it shall give notice in writing to the company of its
decision and an appeal from its decision shall thereafter lie to the Court at
the suit of any person aggrieved and such appeal shall be made within 21
daysfrom the date of the receipt by the company of the notice of rejection,
or within such extended time as the Court may allow.

(9) The Court may at any time extend the time for the delivery of
documentsto the Commission under subsection (7) (a) for such period asthe
Court may consider proper.

(10) If acompany defaultsin giving notice or delivering any document to
the Commission as required by subsection (7), the company and every officer
of the company who is in default is liable to such penalty as the Commission
shall prescribe by regulation, and for every day during whichthe default continues.

(11) The validity of an alteration of the provision of a company’s
memorandum with respect to the business or objects of the company shall not
be questioned on the ground that it was not authorised by subsection (1) except
in proceedingstaken for the purpose (whether under this section or otherwise)
before the expiration of 21 days after the date of the resolution in that behalf,
and where such proceedings are taken otherwise than under this section,
subsections (6), (7), (8) and (9) of this section shall apply inrelation thereto as
if they had been taken under this section, and as if any order declaring the
ateration invalid were an order cancelling it and asif any order dismissing the
proceedings were an order confirming the alteration.
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(12) For the purpose of this section only, any reference to “member”
includes any person financially interested in the company within the context
of subsection (2) (b).

52.—(1) Subject to the provisions of section 49 and of this section and
of any part of Part B (which preserves the rights of minorities in certain
cases) any provisioninacompany’s memorandum, which might lawfully have
been in articles of association instead of in the memorandum, may be altered
by the company by special resolution, but if an applicationismadeto the court
for the alteration to be cancelled, the alteration does not have effect except in
so far asit is confirmed by the Court.

(2) This section does not apply where the memorandum itself provides
for or prohibitsthe alteration of all or any of the said provisions, and shall not
authorise any variation or abrogation of the special rights of any class of
members.

(3) Section 51 (2), (3), (4), (7), (8) and (9) (which relate to mode of
alteration of business or objects) except subsection (2) (b) thereof, shall apply
in relation to any alteration and application made under this section as they
apply inrelation to aterations and to applications made under that section.

(4) Thissection appliesto acompany’s memorandum, whether registered
before or after the commencement of this Act.

53.—(1) Subject to the provisions of this Act and to the conditions or
other provisions contained in its memorandum, a company may, by special
resolution, alter or add toitsarticles, including del etion or modification of the
provisions stated in section 27 (1) (a)-(d).

(2) Any alteration or addition made in the articles shall, subject to the
provisions of this Act, be as valid as if originally contained therein and be
subject, inlike manner, to alteration by special resol ution.

54. Except to the extent to which a member of a company agrees in
writing at any time to be bound thereby, and anything to the contrary in the
memorandum or articles notwithstanding, the member shall not be bound by
any alteration made in the memorandum or articles of the company requiring
him on or after the date of the alteration to—

(a) take or subscribe for more shares than he held at the date on which
he became a member ;

(b) increase his liability to contribute to the share capital of the
company; or
(c) pay money by any other means to the company.

Power to
ater
provisionsin
the
memorandum
incertain
Cases.

Alteration
of articles.

Limitation of
liahility to
contribute to
share capital
if
memorandum,
etc., altered.



A 58

2020 No. 3 Companies and Allied Matters Act, 2020

Alteration of
status by re-
registration.

Re-
registration
of private
company as
public.

Requirements

asto share
capital.

CHAPTER 2—RE-REGISTRATION OF COMPANIES

55. A company may by re-registration under this Part alter its status

from—

(a) aprivate company to a public company ;

(b) a public company to a private company ;

(c) aprivate limited company to an unlimited company ;
(d) an unlimited company to alimited company ; or

(e) apubliclimited company to an unlimited company.

56.—(1) A private company (whether limited or unlimited) may be re-

registered as apublic company limited by sharesif—

(a) aspecia resolution that it should be so re-registered is passed ;
(b) the conditions specified under subsection (2) are met, and
(c) an application for re-registration is delivered to the Commission in
accordance with section 60, together with—
(i) the other documents required by that section, and
(ii) a statement of compliance.

(2) The conditions are—

(a) that the company has a share capital ;

(b) that the requirements of section 57 are met as regards its share
capita ;

(c) that the requirements of section 58 are met as regards its net
assets ;

(d) if section 59 applies, that the requirements of that section are
met ; and

(e) that the company has not previously been re-registered asan unlimited
company.

(3) The company shall make such changes to its name and articles, as

are necessary in connection with its becoming a public company.

(4) If the company is unlimited it shall also make such changes in its

articles as are necessary in connection with its becoming a company limited
by shares.

57.—(1) Thefollowing requirements shall be met at thetime the special

resolution is passed that the company should be re-registered as a public
company—

(a) the nominal value of the company’sallotted share capital shall be not
less than the minimum specified in section 27 (2) ;
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(b) the company’s allotted shares shall be paid up at |east one-quarter of
the nominal value of that share and the whole of any premiumoniit ;

(c) if any share in the company or any premium on it has been fully
or partly paid up by an undertaking given by any person that he or
another should work or perform services (whether for the company or
any other person), the undertaking shall have been performed or
otherwise discharged ; or

(d) if shares have been allotted as fully or partly paid up as to their
nominal value or any premium on them otherwise than in cash, and the
consideration for the allotment consists of, or includes, an undertaking to
the company (other than one to which paragraph (c) applies), then either—

(i) the undertaking shall have been performed or otherwise
discharged, or

(ii) there shall be a contract between the company and some person
pursuant to which the undertaking is to be performed within five years
from the time the special resolution is passed.

(2) Shares dlotted in pursuance of an employees share scheme, by
reason of which the company would, but for this subsection, be precluded
under subsection (1) (b) from being re-registered as a public company, shall
not be regarded for the purpose of determining whether the requirementsin
subsection (1) (b), (¢) and (d) are met.

(3) No morethan one-tenth of thenominal value of the company’sallotted
share capital isto be disregarded under subsection (2) and for this purposethe
allotted share capital istreated as not including shares disregarded under the
subsection.

(4) Shares disregarded under subsection (2) are treated as not forming
part of the allotted share capital for the purposes of subsection (1) (a).

(5) A company shall not bere-registered asapublic company if it appears
to the Commission that—
(a) the company has resolved to reduce its share capital ;
(b) the reduction is supported by a solvency statement in accordance
with regulations made by the Minister ; and
(c) the effect of thereductionis, or will be, that the nominal value of

the company’s allotted share capital is below the minimum specifiedin
section 27 (2).

58.—(1) A company applying to re-register as a public company shall
obtain—

Require-
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(a) abalance sheet prepared as at a date not more than seven months
before the date on which the application isdelivered to the Commission ;

(b) an unqualified report by the company’s auditor on that balance
sheet ; and

(c) awritten statement by the company’s auditor that, in hisopinion at
the balance sheet date, the amount of the company’s net assets was not
less than the aggregate of its called-up share capital and undistributable
reserves.

(2) Between the date of the balance sheet and the date on which the
applicationfor re- registration isdelivered to the Commission, there shall be
no change in the company’s financial position that results in the amount of
its net assets becoming less than the aggregate of its called-up share capital
and un-distributable reserves.

(3) In subsection (1) (b), an “unqualified report” means—

(a) if the balance sheet was prepared for a financial year of the
company, areport stating without material qualificationtheauditor’sopinion
that the balance sheet has been properly prepared in accordance with the
requirements of thisAct ;

(b) if the balance sheet was not prepared for a financial year of the
company, areport stating without material qualification theauditor’sopinion
that the balance sheet has been properly prepared in accordance with the
provisions of this Act which would have applied if it had been prepared
for afinancial year of the company.

(4) For the purpose of an auditor’s report on a balance sheet that was
not prepared for afinancial year of the company, the provisions of thisAct
apply with such modifications as are necessary.

(5) For the purposes of subsection (3), aqualification ismaterial unless
the auditor statesin his report that the matter giving riseto the qualification
isnot materia for the purpose of determining (by referenceto the company’s
balance sheet) whether at the date of the balance sheet, the amount of the
company’s net assets was not less than the aggregate of its called-up share
capital and un-distributable reserves.

(6) In this Part—

(a) “net assets’ means the aggregate of the company’s assets less the
aggregate of itsliabilities, and

(b) ““un-distributable reserves’ are its—
(i) share premium account, and
(ii) capital redemption reserve ;
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(c) the amount by which its accumulated or unrealised profits (so far as
not previoudly utilised by capitalisation) exceed its accumul ated or unrealised
losses (so far as not previously written off in areduction or reorganisation of
capital duly made) ; and

(d) any other reservethat the company is prohibited from distributing by
any enactment (other than one contained in this Part) or by its articles.

(7) Thereference in subsection (6) (c) to capitalisation does not include
atransfer of profits of the company to its capital redemption reserve.

59.—(1) This section applies where the shares are allotted— Recent

(a) by the company in the period between the date the balance sheet i;tgefgtrc’f

required by section 58 is prepared and the passing of theresolutionthat the  non-cash
company should re-register as a public company ; and consideration.

(b) asfully or partly paid up asto their nominal value or any premium on
them otherwise than in cash.

(2) The Commission shall not entertain an application by the company
for re- registration as a public company unless the requirements of section 57
have been complied with, or the allotment isin connection with—

(a) a share exchange as described in subsections (3)-(5) ; or

(b) a proposed merger with another company as described in
subsection (6).

(3) An alotment isin connection with a share exchange if—

(a) the shares are allotted in connection with an arrangement under
which the whole or part of the consideration for the shares allotted is
provided by—

(i) thetransfer to the company allotting the shares of shares (or shares
of aparticular class) in another company, or
(i) the cancellation of shares (or shares of aparticular class) in another
company ; and
(b) the alotment is open to all the holders of the shares of the other
company in question (or, where the arrangement applies only to shares of a
particular class, to al the holders of the company’s shares of that class) to
take part in the arrangement in connection with which the shares are all otted.

(4) In determining whether apersonisaholder of sharesfor the purposes
of subsection (3), there shall be disregarded—

(a) shares held by, or by a nominee of, the company allotting the
shares ; and



A 62

2020 No. 3 Companies and Allied Matters Act, 2020

Application
for re-
registration
asapublic
company.

(b) shares held by, or by a nominee of —

(i) the holding company of the company allotting the shares,

(i) asubsidiary of the company alotting the shares, or

(iii) asubsidiary of the holding company of the company allotting the
shares.

(5) Itisimmaterial, for the purposes of deciding whether an allotment is
in connection with a share exchange, whether or not the arrangement in
connection with which the sharesare alotted involvestheissue to the company
dlotting the shares of shares (or shares of a particular class) in the other
company.

(6) There is a proposed merger with another company if one of the
companies concerned proposes to acquire all the assets and liabilities of the

other in exchangefor theissue of its shares or other securitiesto shareholders
of the other.

(7) For the purposes of this section—

(@) theconsideration for an allotment does not include any amount standing
to the credit of any of the company’s reserve accounts, or of its profit and
loss account, that has been applied in paying up (to any extent) any of the
shares allotted or any premium on those shares ; and

(b) “arrangement” means any agreement, scheme or arrangement
pursuant to Chapter 27.

60.—(1) An application for re-registration as a public company shall

contain—

(a) astatement of the company’s proposed name on re-registration; and

(b) in the case of a company without a secretary, a statement of the
company’s proposed secretary.

(2) The application shall be accompanied by—

(a) acopy of the special resolution that the company should re-register
asapublic company ;

(b) a copy of the company’s memorandum and articles as proposed to
be amended ;

(c) a copy of the balance sheet and other documents referred to in
section 58 (1) ; and

(d) if section 59 applies, a copy of the valuation report (if any) under
subsection (2) (a) of that section.
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(3) The statement of compliance required to be delivered together with
the application is a statement that the requirements of this Part as to re-
registration as a public company have been complied with.

(4) The Commission may accept the statement of compliance assufficient
evidencethat the company isentitled to be re-registered as a public company.

61.—(1) The statement of the company’s proposed secretary shall contain
the required particulars of the person or persons who is or are to be the
secretary or joint secretaries of the company.

(2) The required particulars are those required to be stated in the
company’s register of secretaries.

(3) The statement shall also contain consent by the person named as
secretary, or each of the persons named as joint secretaries, to act in the
relevant capacity and if all the partnersin afirm are to be joint secretaries,
consent may be given by one partner on behalf of all of them.

62.—(1) If, on an application for re-registration as a public company,
the Commission is satisfied that the company is entitled to be re-registered,
the company shall be re-registered accordingly.

(2) The Commission shall issue a certificate of incorporation altered to
meet the circumstances of the case.

(3) The certificate shall state that it isissued on re-registration and the
date on which it isissued.
(4) Upon the issue of the certificate—

(a) the company by virtue of the issue of the certificate becomes a
public company ;

(b) the changes in the company’s name, memorandum and articles take
effect ; and

(c) where the application contained a statement of proposed secretary,
the person or persons named in the statement as secretary or joint secretaries
of the company are deemed to have been appointed to that office.

(5) The certificate is prima facie evidence that the requirements of this
Act asto re-registration have been complied with.

63.—(1) A public company may be re-registered as a private limited
company if—

(a) aspecial resolution that it should be so re-registered is passed ;

(b) the conditions specified under this section are met ; and
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(c) an application for re-registration is delivered to the Commission in
accordance with section 66, together with—
(i) the other documents required by that section, and
(ii) a statement of compliance.

(2) The conditions are that—
(a) whereno application under section 64 for cancellation of theresolution
has been made—

(i) having regard to the number of members who consented to, or
voted in favour of, the resolution, no such application may be made, or

(ii) the period within which such an application could be made has
expired ; or
(b) where such an application has been made—

(i) the application has been withdrawn, or

(i) an order has been made confirming the resolution and a copy of
that order has been delivered to the Commission.
(3) The company shall make such changes—
(a) initsname; and
(b) initsmemorandum and articles, as are necessary in connection with

itsbecoming aprivate company limited by shares or, asthe case may be, by

guarantee.
Application 64.—(1) Where a special resolution by a public company to be re-
toCourtto  registered asaprivate limited company has been passed, an application to the
rcgs‘ooﬁlmon Court for the cancellation of the resolution may be made—

(a) by the holders of at least 5% in nominal value of the company’s
issued share capital or any class of the company’s issued share capital
(disregarding any shares held by the company as treasury shares) ;

(b) if the company isnot limited by sharesat least 5% of itsmembers; or

(c) by at least 50 members of the company, but not by a person who has
consented to or voted in favour of the resolution.

(2) The application shall be made within 28 days after the passing of the
resolution and may be made on behalf of the persons entitled to make it by
such one or more of their number as they may appoint for that purpose.

(3) On the hearing of the application, the Court shall make an order
either cancelling or confirming the resolution.

(4) The Court may—
(a) make that order on such terms and conditions as it deemsfit ;
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(b) if it deemsfit, adjourn the proceedings in order that an arrangement
may be made to the satisfaction of the Court for the purchase of theinterests
of dissenting members; and

(c) give such directions, and make such orders, asit considers expedient
for facilitating or carrying into effect any such arrangement.

(5) The Court order may, if the Court deems fit—

(a) provide for the purchase by the company of the shares of any of its
members and for the reduction accordingly of the company’s capital ; and

(b) make such alteration in the company’s memorandum articles as may
be required in consequence of that provision.

(6) The Court order may, if the Court deemsfit, require the company not
to make amendment to its articles without the leave of the Court.

65.—(1) On making an application to the Court to cancel the resolution,
the applicants, or the person making the application on their behalf, shall
immediately give noticeto the Commission, without prejudiceto any provision
of rules of court asto service of notice of the application.

(2) On being served with notice of any such application, the company
shall immediately give noticeto the Commission.

(3) Within 15 days of the making of the Court order on the application, or
such longer period as the Court may at any time direct, the company shall
deliver to the Commission a copy of the order.

(4) If default is made in complying with subsections (2) and (3), the
company and each officer of the company is liable to such penalty asthe
Commission shall prescribe by regulation for every day during which the
default continues.

66.—(1) An application for re-registration asaprivate limited company
shall contain astatement of the company’s proposed name on re-registration.

(2) The application shall be accompanied by a copy of the—

(a) resolution that the company should re-register as a private limited
company ; and

(b) company’s memorandum and articles as proposed to be amended.

(3) The statement of compliance required to be delivered together with
the application is a statement that the requirements of this Part as to re-
registration as a private limited company have been complied with.

(4) The commission may accept the statement of compliance as sufficient
evidence that the company is entitled to be re-registered as a private limited
company.
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Issue of 67.—(1) If, on an application for re-registration as a private limited
certificateof  company, the Commission is satisfied that the company isentitled to be so re-
INCOTPOrAtion i stered, the company shall be re-registered accordingly.

onre-
registration (2) The Commission shall issue a certificate of incorporation altered to
ﬁsm"’i‘tzg"ate meet the circumstance.
company. (3) The certificate shall state that it isissued on re-registration and the
dateon which itisissued.
(4) Upon the issue of the certificate—
(a) the company by virtue of the issue of the certificate becomes a
private limited company ;
(b) the changes in the company’s name, memorandum and articlestake
effect.
(5) The certificate is prima facie evidence that the requirements of this
Act asto re- registration have been complied with.
Re- 68.—(1) A private limited company may bere-registered asan unlimited
registration company if—
of private . .
limited (a) al the members of the company have assented to its being so re-
company as registered ;
unlimited.

(b) the condition specified under subsection (2) ismet ; and

(c) an application for re-registration is delivered to the Commission in
accordance with section 69, together with—

(i) the other documents required by that section, and

(ii) a statement of compliance.

(2) The condition is that the company has not previously been re-
registered aslimited.

(3) The company shall make such changes in its hame and its
memorandum and articles—

(a) as are necessary in connection with its becoming an unlimited
company ; and

(b) if it isto have ashare capital, as are necessary in connection with its
becoming an unlimited company having ashare capital.

(4) For the purposes of this section—

(i) atrustee in bankruptcy of amember of the company is entitled, to
the exclusion of the member, to assent to the company’s becoming
unlimited ; and

(ii) the personal representative of adeceased member of the company
may assent on behalf of the deceased.
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(5) In subsection (4) (a), “atrustee in bankruptcy of a member of the
company” includes—

(a) apermanent trustee or an interim trustee on the sequestrated estate
of amember of the company ; and

(b) atrustee under a protected trustee deed granted by a member of the
company.

69.—(1) An application for re-registration asan unlimited company shall
contain a statement of the company’s proposed name on re-registration.

(2) The application shall be accompanied by—

(a) the prescribed form of assent to the company’s being re-registered
as an unlimited company, authenticated by or on behalf of all the members
of the company ; and

(b) a copy of the company’s memorandum and articles as proposed to
be amended.

(3) The statement of compliance required to be delivered together with
the application is a statement that the requirements of this Part as to re-
registration asan unlimited company have been complied with.

(4) The statement shall contain a statement by the directors of the
company—
(a) that the persons by whom or on whose behalf the form of assent is
authenticated constitute the whole membership of the company ; and

(b) if any of the members has not authenticated that form himself, that
the directors have taken all reasonable steps to satisfy themselves that
each person who authenticated it on behalf of a member was lawfully
empowered to do so.

(5) The Commission may accept the statement of compliance assufficient
evidence that the company is entitled to be re-registered as an unlimited
company.

70.—(1) If, on an application for re-registration of a private limited
company asan unlimited company the Commissionis satisfied that the company,
isentitled to be so re-registered, the company shall bere-registered accordingly.

(2) The Commission shall issue a certificate of incorporation altered to
meet the circumstance.

(3) The certificate shall state that it isissued on re-registration and the
date on which it isissued.
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(4) Upon the issue of the certificate—

(a) the company by virtue of the issue of the certificate becomes an
unlimited company ; and

(b) thechangesinthe company’sname, memorandum and articlestakeeffect.

(5) The certificate is conclusive evidence that the requirements of this
Act asto re- registration have been complied with.

71.—(1) Anunlimited company may bere-registered asaprivatelimited
company if—

(a) aspecial resolution that it should be re-registered is passed ;

(b) the condition specified under subsection (2) is met ; and

(c) an application for re-registration is delivered to the Commission in
accordance with section 72, together with—

(i) the other documents required by that section, and
(i) astatement of compliance.

(2) The condition is that the company has not previously been re-
registered asunlimited.

(3) The specia resolution shall state whether the company isto belimited
by shares or by guarantee.

(4) The company shall make such changes—

(a) initsname; and

(b) initsmemorandum and articles, as are necessary in connection with

its becoming a company limited by shares or, as the case may be, by
guarantee.

72.—(1) An application for re-registration as a limited company shall
contain a statement of the company’s proposed name on re-registration.

(2) Theapplication shall be accompanied by—

(a) a copy of the resolution that the company should re-register as a
private limited company ;

(b) if the company is to be limited by guarantee, a statement of
guarantee ; and

(c) acopy of the company’s memorandum and articles as proposed to
be amended.

(3) The statement of guarantee required to be delivered in the case of a
company that is to be limited by guarantee shall state that each member
undertakesthat, if the company is wound up while he is amember, or within
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one year after he ceases to be a member, he will contribute to the assets of
the company to such amount as may be required for—

(a) payment of the debtsand liabilities of the company contracted before
he ceases to be a member ;
(b) payment of the costs, charges and expenses of winding-up ; and

(c) adjustment of the rights of the contributories among themsel ves, not
exceeding a specified amount.

(4) The statement of compliance required to be delivered together with
the application is a statement that the requirements of this Part as to re-
registration as alimited company have been complied with.

(5) The Commission may accept the statement of compliance as sufficient
evidencethat the company isentitled to bere-registered asalimited company.

73.—(1) If, onan application for re-registration of an unlimited company
asalimited company, the Commission is satisfied that the company isentitled
to be so re- registered, the company shall be re-registered accordingly.

(2) The Commission shall issue a certificate of incorporation altered to
meet the circumstances of the case.

(3) The certificate shall state that it isissued on re-registration and the
date on which it isso issued.

(4) Upon the issue of the certificate—

(a) the company by virtue of the issue of the certificate becomes a
limited company ; and

(b) the changesin the company’s name, memorandum and articles take
effect.

(5) The certificate is prima facie evidence that the requirements of this
Act asto re- registration have been complied with.

74.—(1) A company which onre-registration under section 71 hasalready
alotted itsshare capital, shall within 15 days after there-registration deliver a
statement of the share capital to the Commission.

(2) Thisdoesnot apply if theinformation which would beincluded inthe
statement has already been sent to the Commission in a statement of —

(a) capital andinitial shareholdings; or

(b) capital contained in an annual return.

(3) The statement of capital shall state with respect to the company’s

share capital on re-registration—
(a) the total number of shares of the company ;
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(b) the aggregate nominal value of those shares ;

(c) for each class of shares—
(i) prescribed particulars of the rights attached to the shares,
(i) the total number of shares of that class, and
(iii) the aggregate nominal value of shares of that class; and

(d) the amount paid up and the amount (if any) unpaid on each share
(whether on account of thenominal va ue of the share or by way of premium).

(4) If default is made in complying with this section, the company and
each officer of the company are liable to such penalty as the Commission
shall prescribe by regulation for every day during which the default continues.

Re- 75.—(1) A public company limited by shares may bere-registered asan
rigiﬂgf_ﬂon unlimited company with ashare capital if—

of public

company as (a) al the members of the company have assented to its being so re-
unlimited. registered ;

(b) the condition specified under subsection (2) is met ; and

(c) an application for re-registration is delivered to the registrar in
accordance with section 76, together with—

(i) the other documents required by that section, and

(ii) a statement of compliance.

(2) The condition is that the company has not previously been re-
registered as —

(a) limited ; or

(b) unlimited.

(3) The company shall make such changes—

(&) initsname; and

(b) inits memorandum and articles, as are necessary in connection with

its becoming an unlimited company.
(4) For the purposes of this section—

(a) atrusteein bankruptcy of amember of the company isentitled, to the
exclusion of the member, to assent to the company’sre-registration ; and

(b) the personal representative of a deceased member of the company
may assent on behalf of the deceased.

(5) In subsection (4) (a), “a trustee in bankruptcy of a member of the
company” includes—

(a) apermanent trustee or an interim trustee on the sequestrated estate
of a member of the company ; and
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(b) atrustee under a protected trustee deed granted by a member of the
company.

76.—(1) An application for re-registration of a public company as an
unlimited company shall contain astatement of the company’s proposed name
on re- registration.

(2) The application shall be accompanied by—

(a) the prescribed form of assent to the company’s being re-registered
as an unlimited company, authenticated by or on behalf of all the members
of the company ; and

(b) a copy of the company’s memorandum and articles as proposed to
be amended.

(3) The statement of compliance required to be delivered together with
the application is a statement that the requirements of this Part as to re-
registration asan unlimited private company have been complied with.

(4) The statement shall contain a statement by the directors of the
company—
(a) that the persons by whom or on whose behalf the form of assent is
authenticated constitute the whole membership of the company ; and

(b) if any of the members has not authenticated that form himself, that
the directors have taken al reasonable steps to satisfy themselves that
each person who authenticated it on behalf of a member was lawfully
empowered to do so.

(5) The Commission may accept the statement of compliance as sufficient
evidence that the company is entitled to be re-registered as an unlimited
company.

77. (1) If, onan application for re-registration of apublic company asan
unlimited company, the Commission is satisfied that the company isentitled to
be so re-registered, the company shall be re-registered accordingly.

(2) The Commission shall issue a certificate of incorporation altered to
meet the circumstances of the case.

(3) The certificate shall state that it isissued on re-registration and the
date on which it is so issued.

(4) Upon the issue of the certificate the —

(a) company, by virtue of theissue of the certificate, becomesan unlimited
company ; and

(b) changes in the company’s name, memorandum and articles take
effect.
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(5) The certificate is prima facie evidence that the requirements of this
Act asto re- registration have been complied with.

CHAPTER 3—FoREIGN COMPANIES

78.—(1) Subject to sections 80-83 of this Act, every foreign company
which before or after the commencement of thisAct wasincorporated outside
Nigeria, and having theintention of carrying on businessin Nigeria, shall take
all steps necessary to obtain incorporation as a separate entity in Nigeriafor
that purpose, but until so incorporated, the foreign company shall not carry on
business in Nigeria or exercise any of the powers of a registered company
and shall not have a place of business or an address for service of documents
or processes in Nigeriafor any purpose other than the receipt of notices and
other documents, as matters preliminary to incorporation under thisAct.

(2) Any act of the company in contravention of subsection (1) isvoid.

(3) Nothing in this section affects the status of any foreign company—

(a) which before the commencement of thisAct was granted exemption
from compliance under the provisions of any preceding CompaniesActsthat
had been applicable in Nigeria before the commencement of thisAct ; and

(b) exempted under any treaty to which Nigeriais a party.

79. If any foreign company fails to comply with the requirements of
section 80 of thisAct in so far asthey may apply to the company, the company
commitsan offenceand s, in addition to being liableto prosecution, alsoliable
to such penalty asthe Commission shall specify by regulation, and every officer
or agent of the company who authorises or permits the default or failure to
comply is, whether or not the company is also convicted of any offence, liable
on conviction to such penalty asthe Commission shall specify by regulation,
and where the offence is a continuing one, the company and every officer or
agent of the company are liable to a further penalty as the Commission shall
specify by regulation for every day during which the default continues.

80.—(1) A foreign company may apply to the Minister for exemption
from the provisions of section 78 of thisAct if that foreign company belongs
to one of the following categories, that is—

(a) foreign companies other than those specified in paragraph (d), invited
to Nigeria by or with the approval of the Federal Government to execute
any specifiedindividual project ;

(b) foreign companieswhich arein Nigeriafor the execution of specific
individual loan projects on behalf of a donor country or international
organisation;
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(c) foreign government-owned companies engaged solely in export
promotion activities; and

(d) engineering consultants and technical experts engaged on any
individual specialist project under contract with any of the governmentsin
the Federation or any of their agencies or with any other body or person,
where such contract has been approved by the Federal Government.

(2) An application for exemption under this section shall be in writing
addressed to the Minister and shall set out—

(a) the name and place of business of the foreign company outside
Nigeria;

(b) the name and place of business or the proposed name and place of
business of the foreign company in Nigeria;

(c) the name and address of each director, partner or other principal
officer of the foreign company ;

(d) acertified copy of the charter, statutes, or memorandum and articles
of association of the company, or other instrument constituting or defining
the constitution of the company and if the instrument is not written in the
English language, a certified trandlation thereof ;

(e) the names and addresses of one or more persons resident in Nigeria
authorised to accept, on behalf of the foreign company, service of processes
and any notice required to be served on the company ;

(f) the business or proposed businessin Nigeriaof the foreign company
and the duration of such business;

(9) particulars of any project previously carried out by the company as
an exempted foreign company ; and

(h) such other particulars as may berequired by the Minister or Secretary
to the Government of the Federation.

(3) Wherethe Minister, upon the receipt of an application for exemption,
isof the opinion that the circumstances are such asto render it expedient that
such an exemption should be granted, the Minister, subject to such conditions
ashemay prescribe, exempt theforeign company from the obligationsimposed
by or under thisAct.

(4) Every exemption granted under this section shall specify the period
or, asthe case may be, the project or series of projects, for whichit isgranted
and shall lapse at the end of such period or upon the completion of such
project or series of projects.

(5) The Minister may at any time revoke any exemption granted to any
company if heisof the opinion that the company has contravened any provision
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of this Act or has failed to meet any condition contained in the exemption
order or for any other good or sufficient reason.

(6) The Minister shall causeto be published in the Federal Government
Gazette the name of any company—

(a) to which an exemption has been granted and the period or, as the
case may be, the project or series of projects for which the exemption is
granted ; and

(b) which exemption has been revoked and the effective date of such
revocation.

(7) Every exempted company shall deliver to the Commission upon
payment of a prescribed fee a notice of its exemption within 30 days of the
grant of such exemption.

(8) If an exempted company fails to comply with the provisions of
subsection (7), itisliableto such penalty asthe Commission shall specify by
regulation for every day during which the default continues.

81. (1) Every exempted foreign company shall deliver to the Commission,
in every calendar year, areport in the form prescribed by the Commission.

(2) Anexempted foreign company that failsto comply with theprovisions
of subsection (1), isliableto such penalty asthe Commission shall specify by
regulation, for every year of default.

82. Subject to this Act and save as may be stated in the instrument of
exemption, a foreign company exempted pursuant to this Act shall have the
status of an unregistered company and accordingly, the provisions of thisAct
applicableto an unregistered company shdl apply in relation to such an exempted
company asthey apply in relation to an unregistered company under thisAct.

83.—(1) A person who, for the purpose of obtaining an exemption or of
complying with any of the provisions of section 80 of this Act, makes any
statement or presentsany instrument which isfalse commits an offence unless
he proves that he has taken al reasonable steps to ascertain the truth of the
statement made or contained in the instrument so presented.

(2) Any person who contravenes subsection (1) commits an offence
under thissectionisliable on conviction to afine or imprisonment asthe Court
deemsfit.

84. Except as provided under sections 80, 81 and 82 of thisAct—

(a) nothing shall be construed as authorising the disregard by any
exempted foreign company of any enactment or rule of law ; and
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(b) nothing in this Chapter shall be construed as affecting the rights or
liability of aforeign company to sue or be sued in itsname or in the name of
its agent.

CHAPTER 4—PROMOTERS

85. Any person who undertakesto take part in forming acompany with
reference to a given project and set it going and who takes the necessary
stepsto accomplish that purpose, or who, with regard to a proposed or newly
formed company, undertakesapart inraising capital for it, isdeemed apromoter
of the company : Provided that a person acting in a professional capacity for
personsengaged in procuring theformation of the company shall not be deemed
to be a promoter.

86.—(1) A promoter stands in a fiduciary relationship to the company
and shall observe utmost good faith towards the company in any transaction
withit or onitsbehalf and shall compensate the company for any loss suffered
by reason of hisfailure to do so.

(2) A promoter, who acquires any property or information in
circumstancesinwhich it washisduty asafiduciary to acquireit on behalf of
the company, shall account to the company for such property and for any
profit which he may have made from the use of such property or information.

(3) Any transaction between a promoter and the company may be
rescinded by the company unless, after full disclosure of all material facts
known to the promoter, such transaction shall have been entered into or ratified
on behalf of the company by —

(a) the company’s board of directors independent of the promoter ;
(b) al the members of the company ; or

(c) the company at ageneral meeting at which neither the promoter nor
the holders of any shareinwhich heisbeneficialy interested shall vote on
the resolution to enter into or ratify that transaction.

(4) No period of limitation shall apply to any proceeding brought by the
company to enforce any of its rights under this section but in any such
proceeding the Court may relieve a promoter in whole or in part and on such
termsasit deemsfit fromliability if inall the circumstances, including lapse of
time, the Court deemsiit equitable to do so.
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CHAPTER 5—ACTs BY OR ON BEHALF oF THE COMPANY IN
Exercise oF ComPaNY’s POwERS

87.—(1) A company shall act through its membersin general meeting
or its board of directors or through officers or agents appointed by, or
under authority derived from, the membersin general meeting or the board
of directors.

(2) Subject to the provisions of this Act, the respective powers of the
membersin general meeting and the board of directors shall be determined by
the company’s articles.

(3) Except as otherwise provided in the company’ s articles, the business
of the company shall be managed by the board of directorswho may exercise
all such powers of the company as are not by thisAct or the articles required
to be exercised by the members in general meeting.

(4) Unless the articles otherwise provide, the board of directors, when
acting within the powers conferred upon them by thisAct or the articles, isnot
bound to obey the directions or instructions of the membersin general meeting
provided that the directors acted in good faith and with due diligence.

(5) Notwithstanding the provisions of subsection (3), the membersin
general meeting may—
(a) act in any matter if the members of theboard of directorsaredisqudified
or unable to act because of a deadlock on the board or otherwise ;
(b) institute legal proceedingsin the name and on behalf of the company,
if the board of directors refuse or neglect to do so ;
(c) ratify or confirm any action taken by the board of directors; or

(d) make recommendationsto the board of directorsregarding action to
be taken by the board.

(6) No ateration of the articlesinvalidates any prior act of the board of
directors which would have been valid if that alteration had not been made.

88. Unless otherwise provided in thisAct or in the articles, the board of
directors may—

(a) exerciseits powersthrough committees consisting of such members
of their body asthey think fit ; or

(b) from time to time, appoint one or more of its members to the office
of managing director and may delegate all or any of its powers to such
managing director.
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LiABILITY FOR AcTs oF THE CoMPANY
89. Any act of the membersin general meeting, the board of directors, Acts of the
or amanaging director while carrying on in the usual way the business of the ~ genera
company, shall be treated as the act of the company itself and the company is  Meeting,
. .. . g . board of
criminally and civilly liable to the same extent asif it wereanatural person: oo o
Provided that— of managing
(a) the company shall not incur civil liability to any person if that person ~ 9irector:
had actual knowledge at thetime of thetransaction in question that the general
meeting, board of directors, or managing director, asthe case may be, had no
power to act in the matter or had acted in an irregular manner or if, having
regard to his position with or relationship to the company, he ought to have
known of the absence of such power or of their irregularity ; and
(b) if in fact abusinessisbeing carried on by the company, the company
shall not escapeliability for acts undertaken in connection with that business
merely because the business in question was not among the business
authorised by the company’s memaorandum.
90. (1) Except as provided in section 89 of this Act, the acts of any  Acts of
officer or agent of acompany shall not be deemed to be acts of the company,  officersor
unless— agents.

(a) the company, acting through its membersin general meeting, board
of directors, or managing director, shall haveexpresdy or impliedly authorised
such officer or agent to act in the matter ; or

(b) the company, acting as mentioned in paragraph (a), shall have
represented the officer or agent as having its authority to act in the matter,
in which event the company shall be civilly liable to any person who has
entered into the transaction in reliance on such representation unless such
person had actual knowledge that the officer or agent had no authority or
unless having regard to his position with or rel ationship to the company, he
ought to have known of such absence of authority.

(2) Theauthority of an officer or agent of the company may be conferred
prior to any action by him or by subsequent ratification, and knowledge of
such action by the officer or agent and acquiescence by all the members of
the company or by the directors or by the managing director for the time
being, shall be equivalent to ratification by the membersin general meeting,
board of directors, or managing director, as the case may be.

(3) Nothing in this section shall derogate from the vicarious liability of
the company for the acts of its servants while acting within the scope of their
employment.
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When 91.—(1) Any provision, whether contai ned in the articles of the company
2;2;:; ion”g or in any contract with acompany or otherwise, for exempting any officer of
officeror the company or any person employed by the company as auditor from, or
other person  indemnifying him against any liability which by virtue of any ruleof law would
fromliability —otherwise attach to him in respect of any negligence, default, or breach of
tothe trust of which he may be guilty in relation to the company, isvoid.

company is

void. (2) Notwithstanding the provisions of subsection (1), (a)—

(a) person shall not be deprived of any exemption or right to be
indemnified in respect of anything done or omitted to be done by himwhile
any such provision as mentioned in that subsection wasin force ; and

(b) company may, in pursuance of any such provision as mentioned in
subsection (1), indemnify any such officer or auditor against any liability
incurred by him in defending any proceeding, whether civil or criminal, in
which judgment is given in his favour or in which he is acquitted or in
connection with any application under section 740 of this Act in which
relief is granted to him by the Court.

Abolition of 92. Except asmentioned in section 223 of thisAct, regarding particulars

constructive in the register of particulars of charges, a person is not deemed to have

notice of knowledge of the contents of the memorandum and articles of a company or

Lﬁjﬁ :ris of any other particulars, documents, or the contents of documents merely
because such particulars or documents are registered by the Commission or
referred to in the particulars or documents so registered, or are available for
inspection at an office of the company.

Presumptions 93. A person dealing with a company or with someone deriving title

of regularity.  ynder the company, is entitled to make the following assumptions and the

company and those deriving title under it shall be estopped from denying their
truth that—

(a) the company’s memorandum and articles have been duly complied
with;

(b) every person described in the particulars filed with the Commission
pursuant to sections 36 (4) (c), 319 and 337 of thisAct asadirector, managing
director or secretary of the company, or represented by the company, acting
through its members in general meeting, board of directors, or managing
director, as an officer or agent of the company, has been duly appointed
and hasauthority to exercisethe powers and discharge the duties customarily
exercised or performed by a director, managing director, or secretary of a
company carrying on business of the type carried on by the company or
customarily exercised or performed by an officer or agent of the type
concerned ;
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(c) the secretary of the company, and every officer or agent of the
company having authority to issue documents or certified copies of
documents on behalf of the company, has authority to warrant the
genuineness of the documents or the accuracy of the copies soissued ; and

(d) a document has been duly sealed by the company if it bears what
purports to be the seal of the company attested by what purportsto be the
signatures of two persons who, in accordance with paragraph (b), can be
assumed to be a director and the secretary of the company

Provided that a person shall not be entitled to—

(i) make such assumptions, if he had actual knowledgeto the contrary
or if, having regard to hisposition with or rel ationship to the company, he
ought to have known the contrary, and

(ii) assume that any one or more of the directors of the company
have been appointed to act as a committee of the board of directors or
that an officer or agent of the company has the company’s authority
merely because the company’s articles provided that authority to act in
the matter that may be delegated to a committee, an officer or agent.

94. Where, in accordance with sections 89-93 of this Act, a company
would beliableto athird party for the acts of any officer or agent, the company
shall, except where there is collusion between the officer or agent and the
third party, be liable notwithstanding that the officer or agent has acted
fraudulently or forged a document purporting to be sealed by or signed on
behalf of the company.

ComMPanNY’'s CONTRACTS

95.—(1) Contracts on behalf of a company may be made, varied or
discharged asfollows—

(a) any contract which if made between individuals would be by law
required to be by deed, or which would be varied, or discharged only by
deed may be made, varied or discharged, as the case may be, inwriting as
adeed in the name or on behalf of the company ;

(b) any contract whichif made between individua swould be by law required
to beinwriting, signed by the partiesto be charged therewith, or which could
be varied or discharged only by writing or written evidence signed by the
parties to be charged, may be made, varied or discharged, as the case may
be, in writing signed in the name or on behalf of the company ; and

(c) any contract whichif made betweenindividual swould bevaid although
made orally only and not reduced into writing or which could be varied or
discharged orally, may be made, varied or discharged, as the case may be,
orally on behalf of the company.
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(2) A contract made according to this section shall be effectua in law,
and shall bind the company and its successors and all other parties thereto,
their heirs, executors, or administrators, as the case may be; and may be
varied or discharged in the same manner in which it is authorised by this
section to be made.

96.—(1) Any contract or other transaction purporting to be entered into
by the company or by any person on behaf of the company prior toitsformation
may beratified by the company after itsformation and thereupon the company
shall become bound by and entitled to the benefit thereof asif it has been in
existence at the date of such contract or other transaction and had been a
party thereto.

(2) Prior to ratification by the company, the person who purported to act
in the name or on behalf of the company shall, in the absence of express
agreement to the contrary, be personally bound by the contract or other
transaction and entitled to the benefit thereof.

97.—(1) A bill of exchange or promissory note is deemed to have been
made, accepted, or endorsed on behalf of acompany if made, or expressed to
be made, accepted, or endorsed in the name of the company, or if expressed
to be made, accepted or endorsed on behalf or on account of the company by
aperson acting under its authority.

(2) Thecompany anditssuccessorsshall be bound thereby if the company
is, in accordance with sections 89-91, liable for the acts of those who made,
accepted or endorsed it initsname or on itsbehalf or account, and asignature
by adirector or the secretary on behalf of the company shall not be deemedto
be a signature by procuration for the purposes of section 25 of the Bills of
Exchange Act.

98. A company may have a common seal but need not have one, and
where acompany has acommon seal, the design and use of that seal shall be
regulated by the company’s articles and it shall have its name engraved in
legible characters on the seal.

99.—(1) A company whose objectsrequire or comprise the transaction of
businessin foreign countries may, if authorised by its articles, have for usein
any territory, district, or placeoutside Nigeria, an official sed, thedesignand use
which shall beregulated by the company’sarticles, and shall indicate onitsface
of the name of every territory, district, or place whereit isto be used.

(2) A company having such an official seal may, by deed, authorise any
person appointed for the purpose in any territory, district, or place outside
Nigeria, to affix the sameto any deed or other document to which the company
isparty in that territory, district, or place.
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(3) The authority of any such agent shall, as between the company and
any person dealing with the agent, continue during the period, if any, mentioned
in the instrument conferring the authority, or if no period isthere mentioned,
then until notice of the revocation or determination of the agent’s authority
has been given to the person dealing with him.

(4) The person affixing any such official seal shall, by writing under his
hand, on the deed or other document to which the seal is affixed, certify the
date on which and place at which it is affixed.

(5) In the case of companies that have a common seal, a deed or other
document to which an official seal isduly affixed shall bind the company asif
it has been sealed with the common seal of the company.

100.—(1) A company may, by deed, empower any person, either generally
or in respect of any specified matter, as its attorney, to execute deeds on its
behalf in any place within or outside Nigeria.

(2) A deed signed by aperson empowered as provided in subsection (1)
shall bind the company and have the same effect asit would haveif it werea
deed signed by the company.

AUTHENTICATION AND SERVICE OF DOCUMENTS

101. A document or proceeding requiring authentication by a company
may be signed by a director, secretary, or other authorised officer of the
company, and need not be signed as a deed unless otherwise so required in
this Part and that an el ectronic signature is deemed to satisfy the requirement
for signing under this section.

102.—(1) A document is validly executed by a company as a deed for
the purposesof thisAct, if it isduly executed by the company anditisdelivered
as a deed.

(2) A company may execute a document described or expressed as a
deed without affixing acommon seal on the document by signature on behal f
of the company by —

(a) adirector of the company and the secretary of the company ;

(b) at least two directors of the company ; or

(c) adirector of the company in the presence of at least one witness
who shall attest the signature.

(3) A document mentioned in subsection (2) that is signed on behalf of
the company in accordance with that subsection has the same effect asif the
document was executed under the common seal of the company.

Power of
Attorney.

Authentication
of
documents.

Execution of
deeds by
company.



A 82

2020 No. 3 Companies and Allied Matters Act, 2020

Alternative
to sealing.

Serviceof
documents
on
companies.

Definition of
member.

Capacity to
beamember.

(4) Where a document is to be signed by a person on behalf of more
than one company, the document shall not be considered to be signed by that
person for the purposes of subsection (2) or (3), unless the person signs the
document separately in each capacity.

(5) This section applies in the case of a document mentioned in
subsection (2) that is executed by the company in the name or on behalf of
another person, whether or not that person is also a company.

103. Where any written law or rule of law requires any document to be
under or executed under the common seal of a company, or provides for
consequences for not sealing, the document is deemed to have satisfied the
provisions of that written law or rule of law if the document is signed in the
manner set out in sections 101 and 102.

104. A court process shall be served on a company in the manner
provided by the rules of court and any other document may be served on a
company by leavingit at, or sending it by post to, theregistered office or head
office of the company.

CHAPTER 6—MEMBERSHIP OF THE COMPANY

105.—(1) A subscriber of the memorandum of a company shall be
deemed to have agreed to become a member of the company, and on its
registration shall be entered as the member in its register of members.

(2) Every other person who agrees in writing to become a member of a
company, and whose name is entered in itsregister of members, isamember
of the company.

(3) In the case of a company having a share capital, each member is a
shareholder of the company and shall hold at |east one share, except inrelation
to a company that has only one sharehol der.

106.—(1) Asfrom the commencement of thisAct, an individual is not
capable of becoming a member of acompany if heis—

(a) of unsound mind and has been so found by a court in Nigeria or
elsewhere ; or

(b) an undischarged bankrupt.

(2) A person under the age of 18 years shall not be counted for the
purpose of determining the legal minimum number of members of acompany.

(3) A corporate body in liquidation isnot capable of becoming amember
of a company.
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(4) Where, at the commencement of thisAct, any person falling within
the provisions of subsection (1) isamember of acompany by reason of being
a shareholder of the company, his share vests in his committee or trustee, as
the case may be.

(5) Where, after the commencement of thisAct, any shareholder purports
to transfer any share or shares to a person falling within the provisions of
subsection (1), the purported transfer shall not vest the title in the sharesin
that person, but the title remains in the purported transferor or his personal
representative who holds the shares in trust for that person during the period
of hisincapacity.

107. Every member shall, notwithstanding any provision in the
articles, have aright to attend any general meeting of the company and to
speak and vote on any resolution before the meeting :

Provided that the articles may provide that amember shall not be entitled
to attend and vote unless all calls or other sums payable by him in respect
of shares in the company have been paid.

108. If aperson falsely and deceitfully impersonates any member of a
company and thereby obtains or endeavours to obtain any benefit due to any
such member, he commits an offence and isliable on conviction to—

(a) imprisonment for a term of not more than seven years or afine as
the court deemsfit ;

(b) pay such additional fines as the Commission may specify by
regulation ; and

(c) account to the aggrieved member for any benefit which he directly
or indirectly derived as aresult of his act of impersonation.

109.—(1) Every company shall keep a register of its members and
enter in the register the—

(a) names and addresses of the members, and in the case of a company
having ashare capital, a statement of the shares and class of shares, if any,
held by each member, distinguishing each share by its number so long as
the share has a number, and of the amount paid or agreed to be considered
as paid on the shares of each member ;

(b) date on which each person was registered as a member ; and
(c) date on which any person ceased to be a member.

(2) The entry required under subsection (1) (a) or (b) shall be made
within 28 days of the conclusion of the agreement with the company to become
amember or, in the case of asubscriber of the memorandum, within 28 days
of the registration of the company.
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(3) The entry required under subsection (1) (c), shall be made within 28
days of the date on which the person concerned ceased to be a member, or if
he ceased to be a member other than as a result of action by the company,
within 28 days of producing to the company evidence satisfactory to the
company of the occurrence of the event whereby he ceased to be a member.

(4) Where acompany defaultsin complying with the provisions of this
section, the company and each officer of the company isliable to—

(a) such penalties as the Commission shall specify by regulation ; and

(b) an additional daily default fine that the Commission shall specify by
regulation.

(5) Liability incurred by a company from the making or deletion of an
entry initsregister of members, or from afailure to make or delete any entry,
isnot enforceabl e after the expiration of 20 years from the date on which the
entry was made or deleted or, in the case of any such failure, from the date on
which the failure first occurred.

110.—(1) Theregister of members shall be kept at the registered office
of the company, except if the—

(a) work of making it up isdone at another office of the company, it may
be kept at that other office; or

(b) company arranges with some other person for the making up of the
register to be undertaken on behalf of the company by that person, it may
be kept at the office of that other person at which the work is done, but the
register shall not be kept in the case of acompany registered in Nigeria at
aplace outside Nigeria.

(2) Every company shall send notice to the Commission of the change
in location of the register, and a company is not bound to send notice under
this subsection where theregister hasat all timessinceit came into existence
or, in the case of aregister in existence at the commencement of thisAct, at
all times since then, been kept at the registered office of the company.

(3) Whereacompany failsto comply with the provisions of subsection (2)
within 28 days of the change of the location of the register, the company and
every one of its officers are liable to—

(a) such penalties as the Commission shall specify by regulation ; and

(b) an additional daily default fine that the Commission shall specify by
regulation.

111.—(1) Every company having more than 50 members shall, unless
the register of membersisin such aform asto constitute in itself an index,
keep an index of the names of the members of the company.
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(2) Where a company makes any alteration in the register of members,
the company shall, within 14 days after the date which the alteration is made,
make such necessary alterations in the index.

(3) Theindex shall, in respect of each member, contain sufficient indication
to enable the account of that member in the register to be readily found.

(4) Theindex shall, at all times, be kept at the same place asthe register
of members.

(5) If default is made in complying with the provisions of this section,
the company and every officer of the company are liable to such penalties as
the Commission shall specify by regulation.

112.—(1) Except when the register of members is closed under the
provisions of thisAct, the register and the index of members’ names shall be
open during business hours (subject to such reasonable restrictions as the
company in general meeting may impose, that not lessthan two hoursin each
day shall be alowed for inspection) to the inspection of any member of the
company without charge.

(2) A member or any person may, with the permission of the company
which permission shall not be unreasonably withheld require a copy of the
register, or of any part, on payment of such amount the Commission may
prescribe or such lesser amount the company may prescribe for every page
required to be copied, and the company shall cause any copy required by any
person to be duly endorsed by an officer of the company and sent to that
person within a period of 10 days commencing on the day after the day on
which the requirement is received by the company :

Provided that the Commission may require such copy without any restriction
or charge.

(3) If any inspection required under this section is refused, or if any
copy required under this section is not sent within the prescribed period, the
company and every officer of the company isliable in respect of each default
to such penalties as the Commission shall specify by regulation.

(4) Notwithstanding the provisions of subsection (3), the Court may by
order compel an immediate inspection of the register and index or direct that
the copies required shall be sent to the persons requiring them.

113. Where, by virtue of section 110 (1) (b), the register of membersis
kept at the office of some person other than the company, and by reason of any
default of that person, the company failsto comply with subsections 112 (1) or
(2), or with any requirements of thisAct asto the production of the register, that
other person is liable to the same pendlties as if the person were an officer of
the company who wasin default, and the power of the Court under section 112
(4) shall extend to the making of ordersagaingt that other person and hisofficers
and servants.
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114. A company may, on giving notice by advertisement in a daily
newspaper circulating in the district in which the registered office of the
company is situated, close the register of members or any part of it for any
time or times not exceeding, on the whole, 30 daysin each year.

115.—(1) If—

(a) the name of any person is, without sufficient cause, entered in or
omitted from the register of members of a company, or

(b) default is made or unnecessary delay takes place in entry on the
register the fact of any person having ceased to be a member, the person
aggrieved, or any member of the company, or the company, may apply to the
court for rectification of the register.

(2) The Court may refuse the application, or order rectification of the
register and payment by the company of any damage sustained by the party
aggrieved.

(3) On an application under this section, the Court may decide any question
relating to the title of any person who is a party to the application to have his
name entered in or omitted from the regi ster, whether the question ari ses between
members or aleged members, or between members and aleged members on
one hand and the company on the other hand, and generally may decide any
question necessary or expedient be decided for rectification of the register.

(4) Where the court makes an order for rectification of the register, the
company shall, within 14 days of the court order, file a copy of the order and
anotice of the particulars of the rectification with the Commission.

116. The register of members shall be prima facie evidence of matters
which are by thisAct directed or authorised to be inserted in the register.

117.—(1) Prior to the winding-up of acompany, amember of acompany
with sharesisliableto contribute the balance, if any, of the amount payablein
respect of the shares held by him in accordance with the terms of the
agreement under which the shares were issued or in accordance with a call
validly made by the company pursuant to its articles.

(2) Where any contribution has become due and payable by reason of a
call, validly made by the company, pursuant to the articles or where, under the
terms of any agreement with the company, amember has undertaken personal
liahility to makefuture paymentsin respect of sharesissued to him, theliability
of the member shall continue notwithstanding that the shares held by him are
subsequently transferred or forfeited under a provision to that effect in the
articles, but hisliability ceasesif and when the company have received payment
infull of all such money in respect of the shares.
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(3) Subject to subsections (1) and (2), no member or past member shall
be liable to contribute to the assets of the company, except in the event of its
being wound up.

(4) In the event of a company being wound up, every present or past
member shall beliableto contributeto the assets of the company to an amount
sufficient for payment of itsdebts and liabilitiesand for the costs, chargesand
expenses of the winding-up and the adjustment of the rights of the members
and past members among themselves, but subject to the following
qualifications—

(a) a past member is not liable to contribute if he has ceased to be a
member for a period of one year or upwards before the commencement of
thewinding-up ;

(b) a past member is not liable to contribute unless it appears to the
Court that the existing members are unable to satisfy the contributions
required to be made by them in pursuance of this section ;

(c) inthe case of acompany limited by shares, no contributionisrequired
from any member or past member exceeding the amount, if any, unpaid on
the shares in respect of which heisliable as a present or past member ;

(d) in the case of a company limited by guarantee, no contribution is
required from any member or past member exceeding the amount
undertaken to be contributed by him to the assets of the company in the
event of its being wound up ; and

(e) any sum due from the company to a member or past member, in his
capacity as member, by way of dividends or otherwise shall not be set- off
against the amount for which heisliableto contribute in accordance with
this section but any such sum isto be taken into account for the purposes of
final adjustment of the rights of the members and past members amongst
themselves.

(5) For the purposes of thissection, theexpression* past member” includes
the estate of a deceased member and where any person dies after becoming
liable asamember or past member, such liahility shall be enforceabl e against
his estate.

(6) Except as contained in this section, amember or past member is not
liable as a member or past member for any of the debts and liabilities of the
company.
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118. If apublic company or acompany limited by guarantee carries on
business or its objects, without having at least two members and does so for
more than six months, every director or officer of the company, during the
timethat it so carries on businesswith only one or no member, isliablejointly
and severally with the company for the debts of the company contracted
during that period.

DiscLosurRE oF PeErsoNs WITH SigNIFICANT CONTROL

119.—(1) Notwithstanding the provisions of section 120, every person
with significant control over acompany shall, within seven days of becoming
such aperson, indicateto the company inwriting the particulars of such control.

(2) A company after receiving or coming into possession of theinformation
required under subsection (1), shall, not later than one month from the receipt
of the information or any change therein, notify the Commission of that
information provided that acompany shall in every annual return, disclosethe
information required under subsection (1) in respect of the year for which the
return is made.

(3) The Commission shall maintain aregister of personswith significant
control in which it shall enter the information received from the company or
any change therein under subsection (2).

(4) A company shall inscribe against the name of every member in the
register of memberstheinformation received in pursuance of the requirements
of this section.

(5) If default is made by any person or company in complying with
subsections (1), (2) and (4), the person or company and every officer of the
company areliableto such finesasthe Commission may prescribe by regulation
for every day during which the default continues.

120.—(1) A person who isasubstantial shareholder in apublic company
shall give notice in writing to the company stating his name, address and full
particulars of the shares held by him or his nominee (naming the nominee) by
virtue of which heisasubstantial shareholder.

(2) A personisasubstantial shareholder in apublic company if he holds
himself or by hisnominee, sharesin the company which entitle him to exercise
at least 5% of the unrestricted voting rights at any general meeting of the
company.

(3) A person required to give a notice under subsection (1), shall do so
within 14 days after that person becomes aware that he is a substantial
shareholder.
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(4) The notice shall be given notwithstanding that the person has ceased
to be a substantial shareholder before the expiration of the period referred to
in subsection (3).

(5) The company shall, within 14 days of receipt of the notice or of
becoming awarethat apersonisasubstantial shareholder givenoticeinwriting
to the Commission of thisfact.

(6) If any person or company failsto comply with the provisions of this
section, the person or the company isliable to such fines as the Commission
may prescribe by regulation for each day the default continues.

121.—(1) A person who ceases to be a substantial shareholder in a
public company shall give notice in writing to the company stating his name
and the date on which he ceased to be a substantial shareholder and give full
particulars of the circumstances by reason of which he ceased to be substantial
shareholder.

(2) A person required to give notice under subsection (1), shall do so
within 14 days after he becomes aware that he has ceased to be substantial
shareholder.

(3) The company shall within 14 days of receipt of the notice or of
becoming aware that a person has ceased to be a substantial shareholder, give
notice in writing to the Commission of thisfact.

(4) If any person or company failsto comply with the provisions of this
section, the person or the company isliable to such fines as the Commission
may prescribe by regulation for each day the default continues.

122 —(1) A public company shall keep aregister inwhichit shall enter—

(a) inaphabetical order, the names of personsfromwhomi it hasreceived
anotice under section 121 ; and

(b) against each name so entered, the information given in the notice,
and where it receives a notice under section 121, the information given in
that notice.

(2) Theregister shall be kept at the place where the register of members
required to be kept under section 110 is kept and subject to the same right of
inspection as the register of members.

(3) The Commission may, at any timeinwriting, require the company to
furnishit with acopy of theregister or any part of theregister and the company
shall furnish the copy within 14 days after the day on which therequirementis
received.
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(4) If the company ceases to be a public company, it shall continue to
keep theregister until theend of the period of six years beginning with the day
following that on which it ceasesto be such a company.

(5) A company shall not, by reason of anything done for the purposes of
this section, be affected with notice of, or put on enquiry as to, aright of a
person to or in relation to a share in the company.

(6) If default is made in complying with this section, the company and
every officer of the company are liable to—

(a) such fine as the Commission may prescribe by regulation ; and

(b) additional daily default fine that the Commission shall specify by
regulation.

123. The matter relating to beneficial interestsin shares required by
section 120 shall be entered in a different part of the register of interests
which shall be so made up that the entries inscribed in it appear in
chronological order.

CHAPTER 7T—SHARE CAPITAL

124. (1) Where, after the commencement of this Act, a memorandum
delivered to the Commission under section 36 statesthat the association to be
registered is to be registered with shares, the amount of the share capital
stated in the memorandum to be registered shall not be lessthan the minimum
issued share capital.

(2) No company having a share capital shall, after the commencement
of this Act, be registered with a share capital less than the minimum issued
share capital.

(3) Where, at the commencement of thisAct, the issued share capital of
an existing company islessthan the minimum issued share capital, the company
shall, not later than six months after the commencement of this Act, issue
shares to an amount not less than the minimum issued share capital.

(4) Subject to subsection (3), whereacompany isregistered with shares,
itsissued capital shall not at any time be less than the minimum issued share
capital.

(5) Where a company to which subsections (3) and (4) apply fails to
comply with the applicable subsection, the company is—

(a) liableto such fine asthe Commission may prescribeby regulation ; and

(b) in addition, liable to a daily default fine as the Commission shall
specify by regulation for every day during which the default continues.
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and affidavit to that effect with the Commission, and shall do so for every
successive period of 48 days that elapses after the date on which it first
notified the Commission under subsection (3).

(5) If the Company fails to obtain the approval that is required to be
obtained under an enactment other than thisAct within nine months from the
dateonwhichit first notified the Commission under subsection (3), theresolution
increasing the company’sissued share capital becomes null and void.

(6) The notice to be given under this section includes the particulars
prescribed with respect to the classes of shares affected and the condition
subject to which the new shares have been or are to be issued and the notice
shall be accompanied by aprinted copy of theresolution authorising theincrease.

(7) If default ismadein complying with the provisions of thissection, the
company in default isliable to such fine asthe Commission may prescribe by
regulation for every day during which the default continues.

(8) Whereacompany increasesits share capital, it shall beby an ordinary
resolution and shall amend its memorandum and articles of association to
reflect the new issued share capital.

128.—(1) Where a company allots new shares, thereby increasing its
issued share capital, the increase shall not take effect unless—

(a) at least 25% of the share capital including theincrease hasbeen paid
up; and

(b) thedirectors have delivered to the Commission astatutory declaration
verifying that fact.

(2) Where acompany failsto comply with the applicable subsection, it
shall beliableto such fine asthe Commission may prescribe by regulation for
every day during which the default continues.

129. If an unlimited company resolves to be re-registered as a limited
company under thisAct, it may—

(a) increase the nominal amount of itsissued share capital by increasing
the nominal amount of each of its shares, but subject to the condition that
no part of the increased issued capital shall be capable of being called up
except inthe event and for the purpose of the company being wound up ; or

(b) providethat a specified portion of itsuncalled share capital shall not
be capable of being called up except in the event and for the purposes of
the company being wound up.
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RebucTIoN oF SHARE CAPITAL
130. (1) Except as authorised by this Act, a company having a share  Restriction
capital shall not reduce itsissued share capital. 0? _redlgj“o”
Or I1Ssu
(2) For the purposes of thissection and other sectionsrelatingtoreduction  share
of share capital, any issue of share capital shall include the share premium  capital.
account and any capital redemption reserve account of acompany, and **issued
share capital’” shall be construed accordingly.
131.—(1) Subject to confirmation by the Court, acompany having share  Special
capital may, if so authorised by its articles, by special resolution reduce its ;esogtion_
: : or reduction
share capital in any way. of share
(2) In particular, and without prejudice to subsection (1), the company  capital.
may—
(a) extinguish or reduce the liability on any of its shares in respect of
share capital not paid up,
(b) either with or without extinguishing or reducing liability on any of its
shares, cancel any paid-up share capital which islost or unrepresented by
available assets, or
(c) either with or without extinguishing or reducing liability on any of its
shares, cancel any paid-up share capital whichisin excessof the company’s
wants, and the company may, if and so far as is necessary, alter its
memorandum by reducing the amount of its share capital and of its shares
accordingly.
(3) A special resolution under this section shall inthisAct bereferred to
as “aresolution for reducing share capital”.
132.—(1) Where acompany has passed aresolution for reducing share Application
capital, it may apply to the court for an order confirming the reduction. g’rggug for
(2) If the proposed reduction of share capital involves either— Confirmation.

(a) diminution of liability in respect of unpaid share capital ; or

(b) subject to subsection (6), the payment to a shareholder of any
paid-up share capital, and in any other case if the Court so directs,
subsection (3), (4) and (5) shall have effect.

(3) Every creditor of the company who, at the date fixed by the court, is
entitled to any debt or claim which, if that date were the commencement of
the winding-up of the company, would be admissible in proof against the
company, isentitled to object to the reduction of capital.
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(4) The Court shall settlealist of creditorsentitled to object, and for that
purpose—
(a) shall ascertain, as far as possible without requiring an application
from any creditor, the names of those creditors and the nature and amount
of the debts or claims ; and

(b) may publish noticesfixing aday or days within which creditors not
entered on thelist are to claim to be so entered or are to be excluded from
the right of objecting to the reduction of capital.

(5) If acreditor entered on thelist whose debt or claim isnot discharged
or has not been determined does not consent to the reduction, the Court may,
if it deems fit, dispense with the consent of that creditor, on the company
securing payment of his debt or claim by appropriating (as the Court may
direct) thefollowing amount if the company—

(a) admitsthefull amount of the debt or claim or, though not admitting it,
iswilling to provide for the full amount of the debt or claim ; or

(b) does not admit, and isnot willing to providefor, thefull amount of the
debt or claim, or if the amount is contingent or not ascertained, then an
amount fixed by the court after the like enquiry and adjudication as if the
company were being wound up by the Court.

(6) If aproposed reduction of share capital involveseither thediminution
of any liability in respect of unpaid share capital or the payment to any
shareholder of any paid-up share capital, the Court may, if having regard to
any special circumstance of the case it considers proper to do so, direct that
subsections (3) - (5) shall not apply asregardsany classor classes of creditors.

133.—(1) The Court, if satisfied—
(a) with respect to every creditor of the company who under section
132 isentitled to object to the reduction of capital, that either—
(i) his consent to the reduction has been obtained, or
(i) hisdebt or claim has been discharged or determined or secured ; and

(b) that the share capital doesnot by thisreduction fall below the minimum
issued share capital, may make an order confirming the reduction on such
terms and conditions as it deems fit.

(2) Where the Court so orders, it may also—

(a) if for any special reasonit considersit proper to do so, make an order
directing that the company shall, during such period (commencing on or at
any time after the date of the order) asis specified in the order, add to its
name as its last words “and reduced” ; and
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(b) make an order requiring the company to publish (asthe court directs)
thereasonsfor reduction of capital or such other informationinregardtoit
asthe court considers expedient with aview to giving proper information to
the public and (if the court deemsfit) the causes which led to the reduction.

(3) Where the company is ordered to add to its name the words, “and
reduced”, those words shall, until the expiration of the period specified in the
order, be deemed to be part of the company’s name.

134. (1) TheCommission, ondelivery toit the order of the court confirming
the reduction of acompany’s share capital, and minutes of the meeting of the
company (approved by the Court) showing, with respect to the company’s
share capital as altered by the order—

(a) the amount of the share capitd ;

(b) the number of sharesintowhichitisto bedivided, and the amount of
each share ; and

(c) the amount (if any) at the date of the registration deemed to be paid
up on each share, shall register the order and minutes.

(2) Ontheregistration of the order and minutes, theresolution for reducing
share capital as confirmed by the order so registered shall take effect.

(3) A notice of theregistration shall be published in such manner asthe
Court may direct.

(4) The Commission shall certify theregistration of the order and minutes,
and the certificate—

(a) may be either signed by the Registrar-General or authenticated by
itsofficial sea ; and

(b) shall be prima facie evidence that all the requirements of this Act
with respect to the reduction of share capital have been complied with, and
that the company’s share capital is as stated in the minutes.

(5) The minutes, when registered, is deemed substituted for the
corresponding part of the company’s memorandum, and valid and alterable as
if it had been originally containedinit.

(6) The substitution of such minutes for part of the company’s
memorandum shall be deemed an alteration of the memorandum.

135.—(1) Where a company’s share capital is reduced, a member
of the company (past or present) is not liable in respect of any share to
any call or contribution exceeding in amount the difference (if any) between
the amount of the share as fixed by the minutes and the amount paid on
the share or the reduced amount (if any), which is deemed to have been
paid on it, as the case may be.

Registration
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Liability of
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(2) Subsections (3) and (4) shall apply if—

(a) a creditor entitled in respect of a debt or claim, to object to the
reduction of share capital, by reason of hisignorance of the proceedings
for reduction of share capital, or of their nature and effect with respect to
hisclaim, is not entered on thelist of creditors ; and

(b) after the reduction of capital, the company is unable (within the
meaning of section 572) to pay the amount of the creditor’s debt or claim.

(3) Every person who was a member of the company at the date of the
registration of the order for reduction and minutes, is liable to contribute for
the payment of the debt or claim in question an amount not exceeding that
which hewould have been liableto contributeif the company had commenced
to be wound up on the day before that date.

(4) If thecompany iswound up, the Court, on application of the creditor
in question and proof of ignorance referred to in subsection (2) (a), may, if it
deemsfit, settlealist of persons so liableto contribute, and make and enforce
callsand orderson the contributories settled on thelist, asif they were ordinary
contributoriesin awinding-up.

(5) Nothing in this section affect the rights of the contributories among
themselves.

136. If an officer of the company—

(a) wilfully conceals the name of a creditor entitled to object to the
reduction of capital,

(b) wilfully misrepresents the nature or amount of the debt or claim of
any creditor, or

(c) aids, abets or is privy to any concealment or misrepresentation, he
commits an offence and is liable on conviction to such fines as the
Commission shall specify by regulation.

MisceLLANEOUS MATTERS RELATING TO CAPITAL

137.—(1) Where the net assets of a public company are half or less of
its called-up share capital, the directors shall, not later than 30 days from the
earliest day on which that fact is known to a director of the company, duly
convene an extraordinary general meeting of the company, for aday not later
than 60 days from that day for the purpose of considering whether any, and if
so, what steps should be taken to deal with the situation.

(2) If there is afailure to convene an extraordinary general meeting as
required by subsection (1), each of the directors of the company who—

(a) dlowsthefailure, or
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(b) after the expiry of the period during which that meeting should have
been convened, allowsthe failureto continue, isliableto such finesasthe
Commission shall specify by regulation.

(3) Nothing in this section authorises the consideration, at a meeting
convened in pursuance of subsection (1), of any matter which could have
been considered at that meeting apart from this section.

CHAPTER 8—SHARES AND NATURE OF SHARES

138. Subject totheprovisionsof thisAct, therightsand liabilitiesattaching
to the shares of a company or any class thereof shall—

(a) be dependent on the terms of issue or the company’s articles ; and

(b) notwithstanding anything to the contrary in theterms or the articles,
include the right to attend any general meeting of the company and vote at
such a meeting.

139. Thesharesor other interests of amember in acompany are personal
property transferable in the manner provided in articles of association of the
company.

140.—(1) Unless otherwise provided by any other enactment, any share
issued by acompany shall carry theright on apoll at ageneral meeting of the
company to one vote in respect of each share, and no company may by its
articles or otherwise authorise the issue of shares which carry more than one
vote in respect of each share or which do not carry any right to vote.

(2) If acompany contravenes any of the provisions of this section, the
company and any officer in default are liable to a daily default fine as the
Commission shall specify by regulation and any resolution passed in
contravention of this section shall bevoid.

(3) Nothing inthis section shall affect any right attached to a preference
share under section 168.

| SSUE OF SHARES

141. Subject to any limitation in the articles of a company with respect
to the number of shares which may be issued, and any pre-emptive rights
prescribed in the articlesin relation to the shares, acompany hasthe power, at
such times and for such consideration asit shall determine to issue shares.

142.—(1) A company shall not in any event allot newly issued shares
unless they are offered in the first instance to all existing shareholders of the
classbeing issued in proportion as nearly as may beto their existing holdings.
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(2) The offer to existing sharehol ders shall be by notice specifying—

(a) the number of sharesto which the shareholder is entitled to subscribe ;

(b) the price ; and

(c) areasonabl e time period after the expiration of which the offer, if not
accepted, will be deemed to be declined.

(3) On the receipt of notice from the shareholder that he declines to
accept the shares offered or after the expiration of the specified time, the
board of directors may, subject to the terms of any resolution of the company,
dispose of the shares at a price not lessthan that specified in the offer, in such
manner as they think most beneficial to the company.

143.—(1) A company may, where so authorised by its articles, issue
classes of shares.

(2) Shares shall not be treated as being of the same class unless they
rank equally for all purposes.

144, Without prejudiceto any special rights previously conferred on the
holders of existing shares or class of shares, any sharein acompany may be
issued with such preferred, deferred or other special rights or such restrictions,
whether with regard to dividend, return of capital or otherwise, asthe company
may determine by ordinary resolution.

145.—(1) Shares of a company may be issued at a premium.

(2) Where a company issues shares at a premium, whether for cash or
otherwise, a sum egual to the aggregate amount or value of the premium on
those shares shall be transferred to, “the share premium account”.

(3) Theprovisionsof thisAct relating to the reduction of the share capital
of a company shall, except as provided in this section, apply asif the share
premium account were paid-up share capital of the company.

(4) Notwithstanding anything to the contrary in subsection (2), the share
premium account may be applied by the company in—

(a) paying up unissued shares of the company to be issued to members
of the company as fully-paid bonus shares ;

(b) writing off the preliminary expense of anewly incorporated company ;

(c) writing of f the expenses of, or the commission paid on any issue of
shares of the company ; or

(d) providing for the premium payabl e on redemption of any redeemable
share of the company.
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146. 1t is unlawful for a company to issue shares at a discount.

147.—(1) No company limited by shares shall, after the commencement
of this Act issue any preference shares which are irredeemable.

(2) A company limited by shares may, if so authorized by its
articles, issue preference shares which are liable to be redeemed subject to
such conditions as may be prescribed in the terms of issue or in the articles of
the company.

148.—(1) Where a company has purported to issue or allot shares and
theissue or allotment of those shareswasinvalid by reason of any provision
of this Act or any other enactment, of the articles or the terms of issue or
allotment were inconsistent with or unauthorised by any such provision, the
company may within 30 days of an application made by a holder, mortgagee
of those shares or by a creditor of the company, and by specia resolution,
validate the issue or alotment of those shares or confirm the terms of the
issue and allotment, as the case may be.

(2) Where a company refuses to validate the issue or allotment of the
shares or confirm the terms of the issue and allotment, the Court may, upon
application made by a holder, amortgagee of those sharesor by acreditor of
the company, and upon being satisfied that in all the circumstancesiit isjust
and equitableto do so, validate theissue, allotment of those shares or confirm
the terms of the issue and allotment, as the case may be.

(3) In every case where the court validates an issue, allotment of shares
or confirmsthe terms of an issue or alotment in accordance with subsection
(D), it shall make, upon payment of the prescribed fees, an order which is
proof of the validation or confirmation and upon the issue of the order, those
shares are deemed to have been issued or allotted upon the relevant terms of
issueor allotment.

ALLOTMENT OF SHARES

149.—(1) The power to allot shares is vested in the company, and, in
relation to a private company, this power may be delegated to the directors,
subject to any condition or direction that may beimposed in the articles or by
the company in general meeting.

(2) The power to alot shares of a public company is subject to the
provisions of the Investment and SecuritiesAct.

(3) The powersto allot the shares of acompany are not exercised by the
directors of a company unless express authority to do so has been vested in
the board of directors by—
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(a) the company in ageneral meeting ; or
(b) the company’s articles.

(4) Inthissection, thereferenceto sharesincludes any right to subscribe
for, or to convert any security into, sharesin the company other than shares so
allotted.

(5) The authorisation to the directors under this section may be givento
be exercised in aparticular instance, or to be exercised generally, and may be
unconditional or subject to conditions.

150.—(1) Without prejudice to the provisions of the Investment and
SecuritiesAct, thefollowing provisions apply in respect of an application for
an alotment of issued shares of a company—

(a) in the case of a private company or a public company where the
issue of sharesisnot public, there shal, if so required by the company, be
submitted to the company awritten application signed by the person wishing
to purchase shares indicating the number of shares required ;

(b) inthe case of apublic company, subject to conditionsimposed by the
Securities and Exchange Commission where the issue of sharesis public,
there shall be returned to the company a form of application as prescribed
inthe company’sarticles, duly completed and signed by the person wishing
to purchase the shares; and

(c) upon the receipt of an application, acompany shall, where it wholly
or partly accepts the application, make an allotment to the applicant and
within 42 daysafter the allotment notify the applicant of thefact of allotment
and the number of shares allotted to him.

(2) An applicant under this section shall havetheright at any time before
alotment, to withdraw his application by written notice to the company.

151. An alotment of shares made and notified to an applicant in
accordance with section 150 is an acceptance by the company of the offer by
the applicant to purchase its shares and the contract takes effect on the date
on which the allotment is made by the company.

152. Subject to the provisions of sections 160— 163 of thisAct, acompany
may, in its articles, make provision with respect to payments on allotment of
its shares.

153.—(1) Andlotment made by apublic company before the hol ding of
the statutory meeting to an applicant in contravention of the provisions of this
Act, isvoidable at the instance of the applicant—

(a) within one month after the holding of the statutory meeting of the
company and not later, or
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(b) wherethealotment ismade after the holding of the statutory meeting,
within one month after the date of the allotment, and not later :

Provided that theall otment shal | be so voidable notwithstanding that the company
isin the course of being wound up.

(2) If any director of a company knowingly contravenes, permits or
authorises the contravention of any of the provisions of thisAct with respect
toalotment, heisliableto compensatethe company and the all ottee respectively
for any loss, damages or costs which the company or the alottee may have
sustained or incurred thereby, but proceedings to recover any such loss,
damages, or costs shall not be commenced after the expiration of two years
from the date of the allotment.

154.—(1) Whenever acompany limited by shares makes any allotment
of its shares, the company shall within one month thereafter deliver to the
Commission for registration—

(a) areturn of the allotmentsin the prescribed form, stating—

(i) the number and nominal value of the shares comprised in the
alotment,

(i) the names, addresses and description of the allottees, and

(iii) theamount, if any, paid or due and payabl e on each share, whether
on account of the nominal value of the sharesor by way of any premium
payable in relation to such shares;

(b) inthe case of sharesallotted asfully or partly paid up otherwisethan
in cash—

(i) a contract in writing, constituting the title of the allottee to the
allotment together with any contract of sale, or for services or other
consideration in respect of which that allotment was made, such contracts
being duly stamped,

(i) a return stating the number and nominal amount of shares so
allotted, the extent to which they are to be treated as paid up, and the
consideration for which they have been alotted, and

(iii) with respect to public companies, particulars of the valuation of
the consideration in accordance with section 162 ; and

(c) such other documents and particulars as may be required by the
Commission, but where the Commission requiresthat additional documentsor
particulars be submitted it shall grant the company additional time of at |east
seven dayswithin which to provide the additional documents and particulars,
and the additional time granted is deemed to be an extension of the one month
period in subsection (1).

Return as to
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(2) If defaultismadein complying with this section, each officer of the
company is liable to such penalty as the Commission shall specify in the
regulation for every day during which the default continues.

(3) In case of default in delivering to the Commission within one month
after the allotment any document required to be delivered by this section, the
company or any officer liable for the default, may apply to the court for relief,
and the court, if satisfied that the omission to deliver the document was
accidental or duetoinadvertenceor that it isjust and equitableto grant relief,
may make an order extending the time for the delivery of the document for
such period as the Court may consider proper.

155.—(1) Except as provided in section 156, no company shall apply
any of its shares or capital money either directly or indirectly in payment of
any commission, discount or allowance to any person in consideration of his
subscribing or agreeing to subscribe, whether absolutely or conditionally, for
any share in the company, or procuring or agreeing to procure subscriptions,
whether absolute or conditional, for any share in the company, whether the
shares or capital money are so applied by being added to the purchase money
of any property acquired by the company or to the contract price of any work
to be executed for the company, or any such money is paid out of the nominal
purchase money or contract price, or otherwise.

(2) Nothing in this section affects the payment of any brokerage or
agency fees agreed between the company and a broker or agent of the
company, for services provided by such broker or agent in connection with the
raising of the capital by the company.

(3) A vendor to, promoter of, or other person who receives payment in
money or shares from a company, shall have and is deemed always to have
had power to apply any part of the money or shares so received in payment of
any commission, the payment of which, if made directly by the company,
would have been legal under this section.

156.—(1) A company may pay a commission to any person in
consideration of his subscribing or agreeing to subscribe, whether absolutely
or conditionally, for any share in the company or procuring or agreeing to
procure subscription, whether absolute or conditional, for any share in the
company if—

(a) the payment of the commission is authorised by the articles ;

(b) the commission paid or agreed to be paid does not exceed 10% of
the price at which the shares are issued or the amount or rate authorised by
the articles, whichever islesser ;
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(c) the amount or rate per cent of the commission paid or agreed to be
paidis—

(i) inthe case of shares offered to the public for subscription, disclosed
in the prospectus, or

(if) in the case of shares not offered to the public for subscription,
disclosed in the statement in lieu of prospectus, or in a statement in the
prescribed form signed in like manner asastatement in lieu of prospectus,
and delivered to the Commission for registration before the payment of
the commission, and where acircular or notice, not being a prospectus
inviting subscription for the sharesisissued, also disclosed inthat circular
or notice ; and

(d) the number of shares which persons have agreed for a commission
to subscribe absolutely is disclosed in the manner specified in this section.

(2) If defaultismadein delivering any document required to beddlivered
to the Commission under this section, the company and every officer in default
isliableto such penalty asthe Commission shall specify intheregulation.

157.—(1) Whereacompany has paid any amount by way of commission
in respect of any shares in the company, the amount so paid or so much of it
as has not been written off, shall be stated in every balance sheet of the
company until the whole amount has been written off.

(2) If default is made in complying with this section, the company and
every officer of thecompany isliableto such penalty asthe Commission shall
specify by regulation for every day during which the default continues.

CALL ON AND PAYMENT FOR SHARES

158.—(1) Subject to the terms of the issue of the shares and of the
articles, the directors may make calls upon the members in respect of any
money unpaid on their shares (whether on account of the nominal value of the
shares or by way of premium) and not by the conditions of allotment of the
shares made payable at fixed times :

Provided that no call shall exceed onefourth of the nominal value of the share
or be payable at less than one month from the date fixed for the payment of
thelast preceding call, and each member shall (subject to receiving at least 14
days' notice specifying the time or times and place of payment) pay to the
company at the time or times and place so specified the amount called on his
shares, so however that a call may be revoked or postponed as the directors
may determine.

(2) A call is deemed to have been made at the time when the resolution
of the directors authorising the call was passed, and may be required to be
paid by instalments.
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(3) Thejoint holdersof asharearejointly liableto pay all callsin respect
of the share.

(4) If asum called in respect of ashareis not paid before or on the day
appointed for payment, the person from whom the sumisdue shall pay interest
on the sum from the day appointed for payment to the time of actual payment
at such rate not exceeding the current bank rate per annum, as the directors
may determine, but the directors are at liberty to waive payment of such
interest wholly or in part.

(5) A sum which by the terms of issue of a share becomes payable on
alotment or at any fixed date, whether on account of the nominal value of the
shares or by way of premium shall, for the purposes of these provisions, is
deemed to be acall duly made and payable on the date on which by theterms
of issue the same becomes payable, and in case of non- payment, al the
relevant provisionsof thisAct asto payment of interest and expenses, forfeiture
or otherwise apply asif such sum had become payable by virtue of acall duly
made and notified.

(6) Thedirectorsmay, if they think fit, receive from any member willing
to advance the same, all or any part of the money uncalled and unpaid upon
any share held by him, and upon all or any of the money so advanced may
(until the same would, but for such advance, become payable) pay interest at
such rate not exceeding the current bank rate per annum as may be agreed
upon between the directors and the member paying such sum in advance
(unless the company in general meeting otherwise directs).

159. A company limited by shares may, by special resolution determine
that any portion of its share capital which has not been already called up are
not capabl e of being called up except in the event and for the purposes of the
company being wound up and thereupon, that portion of its share capital shall
not be capable of being called up, except in the event and for the purposes
specified in this section.

160. Subject to the provisions of sections 161 and 162, the shares of a
company and any premium on them shall be paid up in cash, or where the
articles so permit, by avaluable consideration other than cash or partly in cash
and partly by avaluable consideration other than cash.

161.—(1) Shares are not deemed to have been paid for in cash except
to the extent that the company shall have actually received cash for them at
the time of, or subsequently to, the agreement to issue the shares.

(2) Where shares are issued to a person who has sold or agreed to
sell property or rendered or agreed to render services to the company or
to persons nominated by him, the amount of any payment made for the



Companies and Allied Matters Act, 2020 2020 No. 3

A 105

property or services shall be deducted from the amount of any cash payment
made for the shares and only the balance (if any) shall be treated as having
been paid in cash for such shares notwithstanding any exchange of cheques
or other securities for money.

162.—(1) Where a public company agrees to accept payment for its
shares otherwise than wholly in cash, it shall appoint an independent valuer
who shall determine the true value of the consideration other than cash and
prepare and submit to the company areport on the val ue of the consideration.

(2) The valuer is entitled to require from the officers of the company
such information and explanation as he thinks necessary to enable him to
carry out the valuation or make the report under subsection (1).

(3) The company shall, not more than three days after it receives the
valuer’sreport, send acopy of the report to the proposed purchaser of shares,
and indicate to the proposed purchaser whether or not it intendsto accept the
consideration as payment or part payment for its shares.

(4) A public company shall not accept as payment or part payment for its
shares consideration other than cash unlessthe cash value of the consideration
as determined by the valuer is worth at least as much as may be credited as
paid up in respect of the shares allowed to the proposed purchaser.

(5) A valuer who, in his report or otherwise, knowingly or recklessly
makes a statement which is misleading, false or deceptive in a material
particular, commits an offence and is liable to imprisonment for aterm of 12
months or afine as shall beimposed by the court, or both.

(6) For the purposes of this section, “valuer” means an auditor, avaluer,
surveyor, an engineer or accountant not being a person in the employment of
the company nor an agent or associate of the company or any of its directors
or officers.

163. Where it is authorised by its articles, a company may—

(a) make arrangements on the issue of shares for a difference between
the shareholders in the amounts and times of payment of cals on their
shares ;

(b) accept from any member the whole or apart of the amount remaining

unpaid on any shares held by him, although no part of that amount has been
calledup; or

(c) pay dividends in proportion to the amount paid up on each share
where alarger amount is paid up on some shares than on others.
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164.—(1) A company has afirst and paramount lien on every share, (not
being afully paid share) for al money (whether currently payable or not) called
or payable at afixed timein respect of that share, and the company aso hasa
first and paramount lien on all shares (other than fully paid shares) standing
registeredinthe name of asingle personfor all money presently payable by him
or his estate to the company, but the directors may at any time declare any
shareto be wholly or in part exempt from the provisions of this subsection.

(2) A company’s lien, if any, on a share shall extend to all dividends
payable on, and any bonus sharesissued in relation to such share.

(3) A company may sell, in such manner as the directors think fit, any
share on which the company hasalien, but no sale shall be made unlessasum
in respect of which thelien existsiscurrently payable, nor until the expiration
of 14 days after a notice in writing, demanding payment of such part of the
amount in respect of which the lien exists asis currently payable, has been
given to the registered holder of the shares, or the person entitled to them by
reason of his death or bankruptcy.

(4) For the purpose of giving effect to any such sale, the directors may
authorise a person to transfer the shares sold to the purchaser of the shares
and the purchaser shall be registered as the holder of the shares comprisedin
any such transfer.

(5) The purchaser is not bound to see to the application of the purchase
money and histitleto the sharesis not affected by any irregularity or invalidity
in the proceedings in reference to the sale.

(6) The proceeds of the sale of any share pursuant to this section
shall be received by the company and applied in payment of such part of
the amount in respect of which the lien exists asis presently payable, and
theresidue, if any, shall (subject to alikelienfor sumsnot presently payable
as existed upon the shares before the sale) be paid to the person entitled
to the shares at the date of the sale.

165.—(1) If amember failsto pay any call or instalment of acall onthe
day appointed for payment, the directors may, thereafter during such time as
any part of thecall or instalment remains unpaid, serve anotice on him requiring
payment of the sum of the call or instalment as is unpaid, together with any
interest which may have accrued.

(2) Thenotice shall state afurther day (not earlier than the expiration of
14 daysfrom the date of service of the notice) on or before which the payment
reguired by the noticeisto be made, and it shall state that in the event of non-
payment at or before the time appointed, the shares in respect of which the
call was made are liable to be forfeited.
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(3) If the requirements of the notice as is mentioned in subsections (1)
and (2) are not complied with, any sharein respect of which notice was given
may, at any time thereafter, before the payment required by the notice is
made, be forfeited by aresolution of the directors to that effect.

(4) A forfeited share may be sold or otherwise disposed of on such
terms and in such manner as the directors think fit, and at any time before a
sale or disposition, the forfeiture may be cancelled on such terms as the
directorsthink fit.

(5) A person whose shares have been forfeited ceases to be a member
in respect of the forfeited shares, but shall, notwithstanding, remain liable to
pay to the company all money which, at the date of forfeiture, were payable
by him to the company in respect of the shares, but hisliability ceases when
the company receives payment in full of all money in respect of the shares.

(6) A statutory declaration that the declarant isadirector or the secretary
of the company, and that a share in the company has been duly forfeited on a
date stated in the declarations, is prima facie evidence of the facts stated in it
as against all persons claiming to be entitled to the shares.

(7) The company may receive the consideration, if any, given for the
share on any sale or disposition of it and may execute a transfer of the share
in favour of the person to whom the shareis sold or disposed of, and he shall
thereupon be registered as the holder of the share, and is not bound to see to
the application of the purchase money, if any, nor shall histitleto the share be
affected by any irregularity or invalidity in the proceedingsin referenceto the
forfeiture, sale or disposal of the share.

(8) The provisions of this section as to forfeiture apply in the case of
non- payment of any sum which, by the terms of issue of a share, becomes
payable at afixed time, whether on account of the nominal value of the share
or by way of premium, asif the same had been payable by virtue of acall duly
made and notified.

CLASSES OF SHARES

166.—(1) If at any time the share capital of a company is divided into
different classes of shares under section 143, the rights attached to any class
(unless otherwise provided by the terms of issue of the shares of that class)
may, whether or not the company is being wound up, be varied—

(a) in accordance with the provision in the company’s articles for the
variation of thoserights; or

(b) where the company’s articles contain no such provision, with the
consent, in writing, of the holders of three- quarters of the issued shares of
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that class, or with the sanction of a special resolution passed at a separate
general meeting of the holders of the shares of the class.

(2) To every such separate general meeting as mentioned in subsection
(1), the provisions of this Act relating to general meetings apply, but the
necessary quorum shall be two persons at least holding or representing by
proxy one- third of theissued shares of the class and that any holder of shares
of the class present in person or by proxy may demand a poll.

(3) The rights conferred upon the holders of the shares of any class
issued with preferred or other rightsare not, unless otherwise expresdy provided
by the terms of issue of the shares of that class, be deemed to be varied by the
creation or issue of further shares ranking pari passu with them.

(4) Any proposed amendment of a provision contained in acompany’s
articles for the variation of the rights attached to a class of shares, or the
insertion of any such provision into the articles, shall betreated asavariation
of thoserightsand shall require the consent, in writing, of the holders of three-
quartersof theissued shares of that class, or the sanction of aspecial resolution
passed at a separate general meeting of the holders of the shares of the class,
before the procedure for the amendment of the articles can proceed.

167.—(1) Wherein pursuance of section 166, the rights attached to any
class of sharesare at any time varied, the holder of at least 15% of the issued
shares of that class, being personswho did not consent to or vote in favour of
the resolution for the variation, may apply to the Court to have the variation
cancelled, and, where any such application is made, the variation shall not
have effect, unless it is confirmed by the court, and for the purpose of this
section, any sharein the company’s share capital that are held by the company
astreasury shares shall not betaken into account for the purpose of computing
the aggregate per cent of sharesheld by holders seeking to make an application
to the Court.

(2) Anapplication to the court under this section shall, in aproper case,
be made within 21 days after the date on which the consent was given or the
resol ution was passed, as the case may be, and may be made on behalf of the
shareholders entitled to make the application or by such one or more of them
asthey may appoint in writing for the purpose.

(3) If on any such application the court, after hearing the applicant and
any other persons applying to it to be heard and appearing to be interested in
the application, is satisfied that the variation would unfairly prejudice the
sharehol ders of the classrepresented by the applicant, the Court, having regard
to al the circumstances of the case, may disallow the variation, and shall, if
not satisfied, confirm the variation.
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(4) The decision of the Court on any such application isfinal.

(5) The company shall, within 15 days after the making of an order by
the Court on an application to it under this section, forward acopy of the order
to the Commission and if default is made in complying with the provisions of
this subsection, the company and each officer of the company isliableto such
fine as the Commission shall specify in the regulation for every day during
which the default continues.

(6) In this section, “variation” includes abrogation, and cognate
expressions are construed accordingly.

168.—(1) Notwithstanding the provisions of section 140, the articles
may provide that preference shares issued after the commencement of this
Act shall carry the rights to attend general meetings and on a poll at the
meetings, to more than one vote per sharein the following circumstances, but
not otherwise, but upon any resol ution—

(@) during such period asthe preferentia dividend or any part of it remains
in arrears and unpaid, such period starting from a date not more than 12
months or such lesser period asthe articles may provide, after the due date
of thedividend ;

(b) which varies the rights attached to such shares ;

(c) to remove an auditor of the company or to appoint another personin
place of such auditor ; or

(d) for the winding-up of the company or during the winding-up of the
company.

(2) Notwithstanding the provisions of section 140, any special resolution
of acompany increasing the number of sharesof any class, may validly resolve
that any existing class of preference shares shall carry the right to such votes
additional to onevote per share asisnecessary in order to preservetheexisting
ratio which the votes exercisable by the holders of such preference shares at
a general meeting of the company bear to the total votes exercisable at the
meeting.

(3) For the purposes of subsection (2), adividend isdeemed to bedueon
the date appointed in the articles for the payment of the dividend for any year
or other period, or if no such date is appointed, upon the day immediately
following the expiration of the year or other period, and whether or not such
dividend shall have been earned or declared.

169. In construing the provisions of a company’s articles in respect of
the rights attached to shares, the following rules of construction shall be
observed—
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(a) unlessthe contrary intention appears, no dividend is payable on any
shares unless the company resolves to declare such dividend ;

(b) unless the contrary intention appears, a fixed preferential dividend
payable on any class of shares is cumulative, and no dividend shall be
payable on any share ranking subsequent to them until all the arrears of the
fixed dividend have been paid ;

(c) unlessthe contrary intention appears, in awinding-up arrears of any
cumulative preferential dividend, whether earned or declared or not, are
payable up to the date of actual payment in the winding-up ;

(d) if any class of shares is expressed to have aright to a preferential
dividend, then, unless the contrary intention appears, such class has no
further right to participatein dividends;

(e) if any class of shares is expressed to have preferential rights to
payment out of the assets of the company in the event of winding-up, then,
unless the contrary intention appears, such class has no further right to
participate in the distribution of assetsin thewinding-up ;

(f ) in determining the rights of the various classes to share in the
distribution of the company’s property on awinding-up, no regard shall be
given, unlessthe contrary intention appears, to whether or not such property
represents accumulated profits or surpluswhich would have been available
for dividend while the company remained a going concern ; and

(g) subject to this section, al shares rank equally in all respects unless
the contrary intention appears in the company’s articles.

NUMBERING OF SHARES

170. Each share in a company having a share capital shall be
distinguished by its appropriate number :
Provided that, if at any time all the issued sharesin acompany, or all of its
issued shares of a particular class, are fully paid up and rank pari passu
for all purposes, none of those shares need thereafter have a distinguishing
number so long as it remains fully paid up and ranks pari passu for all
purposes with all shares of the same class for the time being issued and
fully paid up.

SHARE CERTIFICATES

171.—(1) Every company shall, within two months after the allotment
of any of its shares and within three months after the date on which atransfer
of any such sharesislodged with the company, complete and have ready for
delivery the certificates of al sharesallotted or transferred, unlessthe conditions
of issue of the shares otherwise provide.
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(2) Every person whose name is entered as a member in the register of
members is entitled, without payment, to receive within three months of
allotment or lodgment of transfer or within such other period asthe conditions
of issue provide, one certificate for all his shares or severa certificates each
for one or more of his shares upon payment of a fee as the directors shall
determine.

(3) Every certificate issued by acompany shall be under the company’s

seal (where the company has a common seal) or otherwise signed as a deed
by the company and shall specify the sharesto whichiit relates and the amount
paid up on them:
Provided that in respect of sharesheld jointly by several persons, the company
isnot bound to issue more than one certificate, and delivery of acertificatefor
shares to one of severa joint holders shall be sufficient delivery to all such
holders.

(4) If ashare certificateis defaced, lost or destroyed, it may be replaced
on such term, asto evidence and indemnity and the payment of out-of-pocket
expenses of the company of investigating evidence as the directors think fit.

(5) If any company on which a notice has been served requiring it to
make good any default in complying with the provisions of subsection (1), fails
to make good the default within 10 days after the service of the notice, the
Court may, on the application of the person entitled to have the certificate
delivered to him, make an order directing the company and any officer of the
company to make good the default within such time as may be specified in
the order, and the order may provide that all costs of and incidenta to the
application shall be borne by the company or by any officer of the company
responsible for the default.

(6) If default is made in complying with this section, the company and
each officer of the company isliableto such penalty asthe Commission shall
specify in the regulation for every day during which the default continues.

172.—(1) A certificate, under the common seal of the company (where
the company hasacommon seal) or otherwise signed asadeed by the company,
specifying any share held by any member, isaprimafacie evidence of thetitle
of the member to the shares.

(2) If any person changes his position to his detriment in good faith on
the continued accuracy of the statements made in a certificate, the company
shall be estopped from denying the continued accuracy of such statements
and shall compensate the person for any loss suffered by him in reliance on
them and which he would not have suffered had the statements been or
continued to be accurate.
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(3) Nothing in subsection (2) shall derogate from any right the company
may have to be indemnified by any other person.

173. The production to a company of any document which is by law
sufficient evidence of probate of the will, or letters of administration of the
estate, or confirmation as executor, of adeceased person having been granted
to some person, shall be accepted by the company as sufficient evidence of
the grant, notwithstanding anything initsarticlesto the contrary.

174.—(1) No company has the power to issue bearer shares.

(2) For the purposes of thisAct, a“bearer share’” means a share which
isrepresented by a certificate, warrant or other document (in any form or by
whatever name called) which states or indicates that the bearer of the
certificate is the owner of the shares.

TRANSFER AND TRANSMISSION

175.—(1) The transfer of acompany’s shares shall be by instrument of
transfer and except as expressly provided in the articles, transfer of shares
shall bewithout restrictions, and instruments of transfer shall include electronic
instrument of transfer.

(2) Notwithstanding anything in the articles of a company, a company
shall not register atransfer of sharesin the company, unlessaproper instrument
of transfer has been delivered to the company :

Provided that nothing in this section shall prejudice any power of the company
to register as shareholder, any person to whom the right to any share in the
company has been transmitted by operation of law.

(3) Theinstrument of transfer of any share shall be executed by or on
behalf of thetransferor and transferee, and the transferor isdeemed to remain
aholder of the share until the name of the transfereeis entered in the register
of membersin respect of the share.

(4) Subject to any restrictions of a company’s articles as may be
applicable, any member may transfer al or any of hissharesby instrument in
writing in any usual or common form or any other form which the directors
may approve.

176.—(1) On the application of the transferor of any share or interest in
acompany, the company shall enter, initsregister of members, the name of the
transferee in the same conditions as if the application for the entry were made
by thetransferee, and register of transfer includes el ectronic register of transfer.

(2) Until the name of thetransfereeisentered in the register of members
in respect of the transferred shares, the transferor is, so far asit concerns the
company, deemed to remain the holder of the shares.
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(3) The company may refuse to register the transfer of a share (not being
afully paid share) to a person of whom they do not approve, and may aso
refuse to register the transfer of a share on which the company has alien.

(4) The company may refuse to recognise any instrument of transfer
unless—

(a) afee, as the company may determine, is paid to the company in
respect of the instrument ;

(b) the instrument of transfer is accompanied by the certificate of
the shares to which it relates and such other evidence as the directors
may reasonably require to show the right of the transferor to make the
transfer ; and

(c) the instrument of transfer isin respect of only one class of shares.

177.—(1) If a company refuses to register a transfer of any share, it
shall, within two months after the date on which the transfer was lodged with
it, send notice of the refusal to the transferee.

(2) If default is made in complying with this section, the company and
each officer of the company isliableto such penalty asthe Commission shall
specify intheregulation.

178. A transfer of the share or other interest of a deceased member of
a company made by his personal representative is, athough the personal
representative is not himself amember of the company, asvalid as if he had
been such amember at the time of the execution of the instrument of transfer.

179.—(1) In case of the death of a member, the survivor or survivors
where the deceased was ajoint holder, or the legal personal representative of
the deceased where he was a sol e holder, isthe only person recognised by the
company as having any title to hisinterest in the shares, but nothing in this
section shall release the estate of adeceased joint holder from any liability in
respect of any share which had been jointly held by him with other persons.

(2) Any person becoming entitled to a sharein consequence of the death
or bankruptcy of a member may, upon such evidence being produced as may
be required by the directors and subject to this section, elect either to be
registered himself as holder of the share, or to have a person nominated by
him registered as the transferee of the share, but the company shall, in either
case, have the same right to decline or suspend registration as they would
have had in the case of a transfer of the share by that member before his
death or bankruptcy, as the case may be.

(3) If the person becoming entitled elects to be registered himself, he
shall deliver or send to the company anotice inwriting signed by him stating
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that he so elects, and if he elects to have another person registered, he shall
testify his election by executing to that person a transfer of the share in the
prescribed form.

(4) All the limitations, restrictions and provisions of this Act and the
company'’s articles relating to the rights to transfer and the registration of
transfers of share, are applicable to any such notice or transfer as mentioned
in subsection (3) asif the death or bankruptcy of the member had not occurred
and the notice or transfer were a transfer signed by that member.

(5) A person becoming entitled to a share by reason of the death or

bankruptcy of the holder, isentitled to the same dividends and other advantages
to which he would be entitled if he were the registered holder of the share,
except that he is not, unless the articles otherwise provide, before being
registered as a member in respect of the share, entitled in respect of it to
exercise any right conferred by membership in relation to meetings of the
company :
Provided that the directors may at any time give notice requiring any such
person to elect either to be registered himself or to transfer the share, and if
the notice is not complied with within 90 days, the directors may thereafter
withhold payment of all dividends, bonuses or other money payablein respect
of the share until the requirements of the notice have been complied with.

180.—(1) Any person claiming to beinterested in any share, dividend or
interest on them, may protect hisinterest by serving on the company concerned
anotice of hisinterest.

(2) The company shall enter, on the register of members, the fact that
such notice has been served and shall not register any transfer or make any
payment or return in respect of the shares contrary to the terms of the notice
until the expiration of 42 days’ noticeto the claimant to the proposed transfer
or payment.

(3) In the event of any default by the company in complying with this
section, the company shall compensate any person injured by the default.

181.—(1) When the holder of any share of acompany wishesto transfer
to any person only apart of the shares represented by one or more certificates,
the instrument of transfer together with the relevant certificates shall be
delivered to the company with a request that the instrument of transfer be
recognised and registered and a certificate of transfer shall include acertificate
issued in electronic form.

(2) A company to which a request is made under subsection (1), may
recognise theinstrument of transfer by endorsing on it thewords, “ certificate
lodged” or words to the like effect.



Companies and Allied Matters Act, 2020 2020 No. 3

A 115

(3) Therecognition by acompany of any instrument of transfer of shares
in the company shall be taken as a representation by the company to any
person acting on the faith of the recognition that there have been produced to
the company such documents as on the face of them show a primafacietitle
to the shares in the transferor named in the instrument of transfer, but not as
arepresentation that the transferor has any title to the shares.

(4) Where any person acts on the faith of a false recognition by a
company made negligently, the company shall be under the same liability to
that person asif the recognition has been made fraudulently.

(5) For the purposes of this section—

(a) an instrument of transfer is deemed to be recognised if it bears the
words, “certificate lodged” or words to the like effect ;

(b) the recognition of aninstrument of transfer is deemed to be made by
acompany if—

(i) the person issuing the instrument is a person authorised to issue
certificated instruments of transfers on the company’s behalf, and

(i) the recognition is signed by a person authorised to recognise
transfers of shares on the company’s behalf or by any officer or servant
either of the company or of abody corporate so authorised ; and
(c) arecognition is deemed to be signed by any person if—

(i) it purportsto be authenticated by his signature or initials (whether
handwritten or not), and

(ii) it is not shown that the signature or initials was or were placed
there by any person other than him or a person authorised to use the
signature or initialsfor the purpose of transfers on the company’s behalf.

TraNsAcTIONS BY ComPaNY IN RESPECT OF ITS OWN SHARES

182.—(1) The provisions of this section apply with respect to the
redemption by a company of any redeemable preference share issued by it
under section 147.

(2) Thesharesarenot redeemed unlessthey arefully paid, and redemption
shall be made only out of—

(a) profits of the company which would otherwise be available for
dividend ; or

(b) the proceeds of afresh issue of shares made for the purposes of the
redemption.

(3) Before the shares are redeemed, the premium, if any, payable on
redemption, shall be provided for out of the profits of the company or out of
the company’s share premium account.

Redemption
of
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shares.
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(4) Where shares are redeemed otherwise than out of the proceeds of a
fresh issue, there shall, out of profits which would otherwise have been
availablefor dividend, betransferred to areservefund, to becaled “the capital
redemption reserve account”, asum equal to the nominal amount of the shares
redeemed, and the provisions of thisAct relating to the reduction of the share
capital of acompany shall, except as provided in this section, apply asif the
capital redemption reserve fund were paid-up share capital of the company.

(5) Subject to the provisions of this section, the redemption of preference
shares may be effected on such terms and in such manner as are provided by
the articles of the company or in the terms of issue of the relevant preference
shares.

(6) Theredemption of preference sharesunder this section by acompany
shall not be taken as reducing the amount of the company’s share capital.

(7) The capital redemption reserve fund may, notwithstanding anything
in this section, be applied by the company in paying up unissued shares of the
company to beissued to members of the company asfully paid bonus shares.

(8) Any redeemable share issued by a company is regarded as a
preference share and the provisions of this Act with respect to preference
shares shall apply to all redeemable shares.

183.—(2) In this section—

(a) “financial assistance” means a gift, guarantee, any form of security
or indemnity, aloan or any form of credit or any other financial assistance
given by a company, the net assets of which are thereby reduced by up to
50%, or which has no net assets ;

(b) “net assets” means the aggregate of the company’s assets, less the
aggregate of itsliabilities (“liabilities’ to include any charges or provision
for liabilitiesin accordance with the appli cabl e accounting standards applied
by the company in relation to its accounts).

(2) Subject to the provisions of this section—

(a) where a person is acquiring or is proposing to acquire sharesin a
company, it shall not be lawful for the company or any of itssubsidiariesto
give financial assistance directly or indirectly for the purpose of that
acquisition before or at the same time as the acquisition takes place ; and

(b) where a person has acquired shares in a company and any liability
has been incurred (by that or any other person), for the purpose of this
acquisition, it shall not be lawful for the company or any of itssubsidiaries
togivefinancia assistancedirectly or indirectly for the purpose of reducing
or discharging theliability so incurred.
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(3) Nothing in subsection (1) of this section shall be taken to prohibit—

(&) thelending of money by the company in the ordinary course of its
business, where the lending of money is part of the ordinary business of a
company ;

(b) the provision by a company, in accordance with any scheme for the
timebeinginforce, of money for the purchase of, or subscription for, fully-
paid shares in the company or its holding company, being a purchase or
subscription by trustees of or for shares to be held by or for the benefit of
employees of the company, including any director holding a salaried
employment or office in the company ;

(c) the making by a company of loans to persons, other than directors,
bonafidein the employment of the company with aview to enabling those
personsto purchase or subscribe for fully-paid sharesin the company or its
holding company, to be held themsel ves by way of beneficial ownership ;

(d) any act or transaction otherwise authorised by law including—

(i) adistribution of a company’s assets by way of dividend lawfully
made or adistribution madein the course of the company’swinding-up,

(ii) the allotment of bonus shares,

(iii) areduction of capital confirmed by order of the court under this
Act, and

(iv) aredemption or purchase of shares;

(e) anything donein pursuance of an order of the court under ascheme
of arrangement ; a scheme of merger or any other scheme or restructuring
of acompany done with the sanction of the Court ; or

(f ) an assistance given by a company where its principal purpose in
giving the assistanceisnot to reduce or discharge any liability incurred by a
person for the purpose of the acquisition of shares in the company or its
holding company, or the reduction or discharge of any such liability, but an
incidental part of some larger purpose of the company, and the assistance
isgiven in good faith in the interests of the company.

(4) Thissection doesnot prohibit aprivate company from giving financial
assistance in a case where the acquisition of sharesin question is or was an
acquisition of sharesinthe company or, if it isasubsidiary of another private
company, in that other company, provided that—

(a) the financial assistance may only be given if the company has net
assetswhich are not thereby reduced or to the extent that they are reduced,
if the assistanceis provided out of distributable profits;

(b) the giving of assistance under this section must be approved by special
resol ution of the company in general meeting ; and
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(c) thedirectorsof the company proposing to givethefinancial assistance
and, where the shares acquired or to be acquired are sharesin its holding
company, the directors of that holding company shall, before the financial
assistance is given, make a statutory declaration in a form prescribed by
the Commission.

(5) If acompany actsin contravention of this section, the company and
every officer of the company who isin default shall be liable to such penalty
asthe Commission shall specify by regulation.

(6) A Company may accept from any shareholder, a share in the
Company, surrendered to it asagift, but may not extinguish or reducealiability
in respect of an amount unpaid on any such share, except in accordance with
section 131 of thisAct.

184.—(1) A limited liability company may purchase its own shares
including redeemabl e shares provided that—

(a) acompany may only purchase its own shares if so permitted by its
articles;

(b) the shareholders shall, by special resolution, approvethe acquisition
by the company of the shares that it intends to purchase ;

(c) only fully paid up shares of a company may be purchased by the
company, and the terms of purchase shall provide for payment for the
purchase ;

(d) within seven days after the passing of the special resolution referred
toin paragraph (b), the company shall causeto be published in two national
newspapers, a notice of the proposed purchase by the company of itsown
shares ;

(e) within 15 days after the publication in two national newspapers, the
directorsof the company shall make and file with the Commission, astatutory
declaration of solvency, to the effect that the company is solvent and can
pay its debts as they fall due, and that after the purchase of its shares, the
company shall remain solvent and can pay its debts asthey fall due;

(f) a company may not under this section purchase its shares if, as a
result of the purchase, there would no longer be any issued shares of the
company other than redeemable shares or shares held as treasury shares.

(2) Within aperiod of six weeksfollowing the publication in two national
newspapers, any of the company’s creditors may make an application to the
Court for an order cancelling the resol ution and a dissenting sharehol der who
did not vote in favour of the share buyback shall also havetheright to seek an
order of court cancelling the resolution.
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(3) The ability of the company to proceed with the share buyback shall
depend on the order of the court, where applicable.
(4) For the purpose of determining a company’s creditors under this
section, service providers whose fees are not yet due shall be excluded.
(5) Where a company holds shares as treasury shares, the company
shall be entered in the register of members as the member holding those
shares.
185. Where a company buys back its shares, payment for the share  Payment for
buyback shall be made from the distributable profits of the company. Ehar te) )
uyback.
186. A company may buy back its shares— Persons
(a) from the existing sharehol ders or security holders on aproportionate ;(;rrg"cg?]
basis; be bought
(b) from the existing shareholders in a manner permitted pursuant toa  Pack.
scheme of arrangement sanctioned by the court ;
(c) from the open market ; and
(d) by purchasing the securities issued to employees of the company
pursuant to a scheme of stock option or any other similar scheme.
187.—(1) A company shall not hold more than 15% of the nominal  Limiton
value of the issued share capital of any class of its shares as treasury shares. ;l:mbef of
ares
(2) Where a company buys back more than 15% of the issued share acquired.

capital of any class of its shares, the company shall, before the end of 12
months beginning with the date on which that contravention occurs—

(a) reissue,
(b) cancel, or
(c) reissue and cancel such number of shares that will ensure that the

company holds not more than 15% of the issued share capital of any class
of its shares as treasury shares upon the completion of the transaction.

(3) Notwithstanding anything contained in section 142, a company
shall not exercise any right in respect of the treasury shares (including any
right to attend or vote at meetings) and any purported exercise of such a
right shall bevoid.

(4) No dividend shall be paid, and no other distribution (whether in cash
or otherwise) of the company’s assets (including any distribution of assetsto
members on a winding-up) shall be made to the company, in respect of the
treasury shares.
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(5) Nothing in this section prevents an allotment of shares asfully paid
bonus shares in respect of the treasury shares, or the payment of any amount
payable on the redemption of the treasury shares (if they are redeemable
shares).

(6) Shares allotted as fully paid bonus shares in respect of the treasury
shares shall betreated as if purchased by the company at the time they were
allotted.

188.—(1) A contract with a company providing for the acquisition by
the company of sharesin the company is specifically enforceable against the
company, except to the extent that the company cannot perform the contract
without thereby being in breach of the provisions of section 184.

(2) Inany action brought on acontract referred to in subsection (1), the
company shall have the burden of proving that performance of the contract is
prevented by the provisions of section 184.

189. Where shares are held as treasury shares, the company may at
any time—

(a) sell the shares (or any of them) for a cash consideration, or

(b) transfer the shares (or any of them) for the purpose of or pursuant to
an employees share scheme.

190.—(1) A company which is a subsidiary may acquire shares in its
holding company where the subsidiary company is concerned as personal
representative or trustee, unlessthe holding company or any subsidiary of itis
beneficially interested otherwise than by way of security for the purposes of a
transaction enteredinto by it in the ordinary course of abusinesswhichincludes
thelending of money.

(2) A subsidiary whichis, at the commencement of thisAct, aholder of
shares of its holding company or a subsidiary which acquired shares in its
holding company beforeit becameasubsidiary of that holding company, may
continueto hold such shares but, subject to subsection (1), shall have noright
to vote at meetings of the holding company or any class of sharehol ders of the
holding company and shall not acquire any future shares in it except on a
capitalisationissue.

(3) Where apublic company, or anominee of apublic company, acquires
shares in the company, and those shares are shown in a balance sheet of the
company as an asset, an amount equal to the value of the shares shall be
transferred out of profitsavailablefor dividend to areserve fund and shall not
beavailablefor distribution.
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CHAPTER 9—DEBENTURES
CREATION OF DEBENTURE AND DEBENTURE Stock

191. A company may borrow money for the purpose of its business or
objects and may mortgage or charge its undertaking, property and uncalled
capital, or any part thereof, and issue debentures, debenture stock and other
securitieswhether outright or as security for any debt, liability or obligation of
the company or of any third party.

192.—(1) Every company shall, within 60 days after the allotment of
any of itsdebentures or after the registration of thetransfer of any debentures,
deliver to the registered holder thereof, the debenture or a certificate of the
debenture stock under the common seal of the company (if the company has
a common seal) or otherwise executed as a deed by the company.

(2) If adebentureor debenturestock certificateisdefaced, lost or destroyed,
the company, at the request of the registered holder of the debenture, shall issue
a certified copy of the debenture or renew the debenture stock certificate on
payment of a fee as the company may determine and on such terms as to
evidence and indemnity and the payment of the company’s out-of- pocket
expenses of investigating evidence, as the company may reasonably require.

(3) If default is made in complying with this section, the company and
any officer of the company who is in default, is liable to such fine as the
Commission shall specify in the regulation, and on application by any person
entitled to have the debentures or debenture stock certificate delivered to him,
the Court may order the company to deliver the debenture or debenture stock
certificate and may require the company and any such officer to bear al the
costs of and incidental to the application.

193. Every debenture shall include a statement on the following
matters—

(a) the principal amount borrowed ;

(b) the maximum discount which may be allowed on the issue or re-
issue of the debentures, and the maximum premium at which the debentures
may be made redeemable ;

(c) the rate of and the dates on which interest on the debentures issued
shall be paid and the manner in which payment shall be made ;

(d) the date on which the principal amount shall be repaid or the manner
inwhich redemption shal be effected, whether by the payment of instalments
of principal or otherwise;

(e) in the case of convertible debentures, the date and terms on which
the debentures may be converted into shares and the amounts which may
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be credited as paid up on those shares, and the dates and terms on which
the holders may exercise any right to subscribe for sharesin respect of the
debentures held by them ; and

(f ) the charges securing the debenture and the conditions subject to
which the debenture shall take effect.

194.—(1) Statements made in debenture or debenture stock certificates
is prima facie evidence of the title to the debentures of the person named
therein as the registered holder and of the amounts secured thereby.

(2) If any person changes his position to hisdetriment inreliancein good
faith on the continued accuracy of any statement made in the debenture or
debenture stock certificate, the company shall be estopped in favour of such
person from denying the continued accuracy of such statements and shall
compensate such person for any loss suffered by him in reliance thereon,
which he would not have suffered had the statement been or continued to be
accurate, but nothing in this subsection shall derogate from any right the
company may have to beindemnified by any other person.

195. A contract with acompany to take up and pay for any debenture of
the company may be enforced by an order for specific performance.

TypPeEs oF DEBENTURES

196. A company may issue perpetual debentures, and a condition
contained in any debenture, or in any deed for securing any debentures, shall
not be invalid by reason only that the debentures are made irredeemable or
redeemable only on the happening of a contingency, however remote, or on
the expiration of a period, however long, any rule of equity to the contrary
notwithstanding.

197. Debentures may beissued upon thetermsthat in lieu of redemption
or repayment, they may, at the option of the holder or the company, be converted
into sharesin the company upon such termsasmay be stated in the debentures.

198.—(1) Debentures may either be secured by a charge over the
company’s property or may be unsecured by any charge.

(2) Debentures may be secured by a fixed charge on certain of the
company'’s property or afloating charge over the whole or a specified part of
the company’s undertaking and assets, or by both a fixed charge on certain
property and afloating charge.

(3) A charge securing debentures shall become enforceable on the
occurrence of the events specified in the debentures or the deed securing
the same.
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(4) Wherelegal proceedings are brought by adebenture holder to enforce
the security of a series of debentures of which he holds part, the debenture
holder shall suein arepresentative capacity on behalf of himself and all other
debenture holders of that series.
199. A company limited by shares may issue debentures which are, or  Redeemable
at the option of the company are, liable to be redeemed. debentures.
200.—(1) Where either before or after the commencement of thisAct, Power to re-
a company has redeemed any debenture previously issued, unless— izue o
redeem
(a) any provision, express or implied, to the contrary iscontained inthe  debenturesin
articles or in any contract entered into by the company ; or certain cases.

(b) the company has, by passing a resolution to that effect or by some
other act, manifested its intention that the debentures shall be cancelled,
the company shall have, and shall be deemed alwaysto have had, power to
re-issue the debentures, either by re-issuing the same debentures or by
issuing other debenturesintheir place.

(2) On are-issue of redeemed debentures, the person entitled to the
debentures, shall have, and shall be deemed aways to have had, the same
priorities as if the debentures had never been redeemed.

(3) Where a company has, either before or after the commencement of
this Act, deposited any of its debentures to secure advances, from time to
time, on current account or otherwise, the debenture shall not be deemed to
have been redeemed by reason only of the account of the company having
ceased to be in debit, whilst the debentures remained so deposited.

(4) The re-issue of a debenture or the issue of another debenture in its
place under this section shall be treated as the issue of a new debenture for
the purposes of stamp duty, but it shall not be so treated for the purposes of
any provision limiting the amount or number of debenturesto beissued.

(5) Any person lending money on the security of a debenture re-issued
under this section which appears to be duly stamped, may give the debenture
in evidence in any proceeding for enforcing his security without payment of
the stamp duty or any penalty in respect thereof, unless he had notice of, or
but for his negligence, might have discovered, that the debenture was not duly
stamped, but in any such case the company isliable to pay the proper stamp
duty and penalty.

(6) Nothing in this section shall prejudice any power to i ssue debentures
in place of any debenture paid off or otherwise satisfied or extinguished which,
by its debentures or the securities for the same, is reserved to a company.
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201.—(1) The trustee of a debenture trust deed shall hold all contracts,
stipulations and undertakings given to him and all mortgages, charges and
securities vested in him in connection with the debentures covered by the
deed, or some of those debentures, exclusively for the benefit of the debenture
holders concerned (except in so far as the deed otherwise provides) and the
trustee shall exercise due diligence in respect of the enforcement of those
contracts, stipulations, undertakings, mortgages, charges and securities and
thefulfillment of hisfunctionsgenerally.

(2) A debenture holder may sue—

(a) the company which issued the debentures he holds for payment of
any amount payable to him in respect of the debentures ; or

(b) the trustee of the debenture trust deed covering the debentures he
holds for compensation for any breach of the duties which the trustee owes
him, and in any such action, it shall not be necessary for any other debenture
holder of the sameclass, or if the action is brought against the company, the
trustee of the covering trust deed, to be joined as a party.

(3) Thissection applies notwithstanding anything contained in adebenture
or trust deed or other instrument, but a provision in adebenture or trust deed
isvalid and binding on all the debenture holders of the class concerned in so
far asit enables a meeting of the debenture holders by aresolution supported
by the votes of the holders of at |east three quartersin value of the debentures
of that class in respect of which votes are cast on the resolution to—

(a) release any trustee from liability for any breach of his duties to the
debenture holderswhich he has already committed, or generally from liability
for al such breaches (without necessarily specifying them) upon his ceasing
to be trustee ;

(b) consent to the alteration or abrogation of any of the rights, powersor
remedies of the debenture holders and the trustee of the debenture trust
deed covering their debentures (except the powers and remedies under
section 233 ; or

(c) consent to the substitution for the debentures of a different class
issued by the company or any other company or corporation, or the
cancellation of the debenturesin consideration of theissueto the debenture
holdersof sharescredited asfully paid in thecompany or any other company.

202.—(1) Theterms of any debenture or trust deed may provide for the
convening of general meetings of the debenture holders and for the passing, at
such meetings, of aresolution binding on all the holders of the debentures of
the same class.
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(2) Whether or not the debenture or trust deed contain such provisions
as arereferred to in subsection (1), the Commission may at any time direct a
meeting of the debenture holders of any class to be held and conducted in
such manner asthe Commission deemsfit to consider ancillary or consequential
direction asit shall deemsfit.

(3) Notwithstanding anything contained in a debenture trust deed, or in
any debenture, contract or instrument, the trustee of a debenture deed shall,
on therequisition of personsholding, at the date of the deposit of theacquisition
debentures covered by the trust deed which carry at least one-tenth of the
total voting rightsattached to all theissued and outstanding debentures of that
class, proceed to convene a meeting of that class of debenture holders.

Fixep aND FLoATING CHARGES

203.—(1) A “floating charge” means an equitable charge over the whole
or aspecified part of the company’sundertakings and assets, including cash and
uncalled capital of the company both present and future, but so that the charge
shall not preclude the company from dealing with such assets until—

(a) the security becomes enforceable and the holder thereof, pursuant
to a power in that behalf in the debenture or the deed securing the same,
appointsareceiver or manager or entersinto possession of such assets; or

(b) the Court appoints a receiver or manager of such assets on the
application of the holder ; or

(c) the company goesinto liquidation.

(2) On the happening of any of the events mentioned in subsection (1),
the charge shall be deemed to crystallise and become afixed equitable charge
on such of the company’s assets as are subject to the charge, and if areceiver
or manager is withdrawn with the consent of the chargee, or the chargee
withdraws from possession before the charge has been fully discharged, the
charge shall thereupon be deemed to cease to be a fixed charge and again to
become afloating charge.

204. A fixed charge on any property shall have priority over afloating
charge affecting that property, unless the terms on which the floating charge
was granted prohibits the company from granting any later charge having
priority over the floating charge and the person in whose favour such later
charge was granted had notice of that prohibition at the time when the charge
was granted to him :

Provided that aperson is deemed to have notice of such prohibitionin afloating

charge where anoticeindicating the existence of such prohibitionisregistered
with the Commission.
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205.—(1) Whenever afixed or floating charge has become enforceable,
the Court may appoint a receiver and in the case of a floating charge, a
receiver and manager of the assets subject to the charge.

(2) Inthe case of afloating charge, the Court may, notwithstanding that
the charge has not become enforceabl e, appoint areceiver or manager if itis
satisfied that the security of the debenture holder isinjeopardy, and the security
of the debenture holder shall be deemed to be in jeopardy if the Court is
satisfied that events have occurred or are about to occur which render it
unreasonablein theinterests of the debenture holder that the company should
retain power to dispose of its assets.

(3) A receiver or manager shall not be appointed asameans of enforcing
debentures not secured by any charge.

206. Where a receiver or manager is appointed by the Court,
advertisement to this effect shall be made by the receiver or the receiver and
manager in the Federal Government Gazette and in two daily newspapers.

207.—(1) Where areceiver is appointed on behalf of the holders of any
debenture of aregistered company secured by afloating charge, or possession
istaken by, or on behalf of those debenture holders of any property comprising
of subject to the charge, then if the company isnot at the timein the course of
being wound up, the debtswhich in every winding-up are under the provisions
relating to preferential payments in section 657 to be paid in priority to all
other debts, shall be paid out of any assets coming to the hands of the receiver
or other person taking possessionin priority to any claim for principa or interest
in respect of the debentures.

(2) Inthe application of the provisionsrelating to preferential payments—

(a) section 657 shall be construed as if the provision for payment of
accrued holiday remuneration becoming payable on the termination of
employment before or by the effect of the winding-up order or resolution,
were a provision for payment of such remuneration becoming payable on
the termination of employment before or by the effect of appointment of
the receiver or possession being taken ; and

(b) the periods of time mentioned is reckoned from the date of the
appointment of the receiver or of possession being taken, as the case may
be, and if such date occurred before the commencement of this Act, the
provisionsrelating to preferential paymentswhichwould have applied but
for thisAct, shall be deemed to remain in full force.

(3) Any payment made under this section shall be recouped asfar as may
be out of the assets of the company available for payment of general creditors.
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(4) Notwithstanding any provision in thisAct or any other law to the
contrary, the holder of afixed charge shall have priority over other debts of
the company including preferential debts.
DeeenTure TRusT DEED
208.—(1) Every company which offers debentures to the public for Execution of
subscription or purchase shall, beforeissuing any of the debentures, executea ?ebstenéggz
ru .

debenture trust deed in respect of them and procure the execution of the deed
by the trustee for the debenture holders appointed by the deed.

(2) No debenturetrust deed shall cover morethan one class of debentures,
whether or not the trust deed is required by this section to be executed.

(3) Where atrust deed isrequired to be executed by this section but has
not been executed, the Court, on the application of adebenture holder concerned,
may—

(a) order the company to execute atrust deed ;

(b) direct that a person nominated by the Court to be appointed as a
trustee ; and

(c) give such consequential directions asit deemsfit, asto the contents
of the trust deed and its execution by the trustee.

(4) For the purposes of this Act, debentures shall belong to different
classesif different rights attach to them in respect of—

(a) the rate of, or dates for payment of, interest ;

(b) the dates when, or the instalments by which, the principal of the
debenture shall be repaid, unless the difference is solely that the class of
debentures shall be repaid during a stated period of time and particular
debentures may berepaid at different dates during that period according to
sel ections made by the company or by drawings, ballot or otherwise ;

(c) any right to subscribe for or convert the debenturesinto sharesin, or
other debentures of, the company or any other company ; or

(d) the powers of the debenture holders to realise any security.

(5) Debentures further belong to different classes, if they do not rank
equally for payment when any security invested in the debenture holders under
any trust deed is realised or when the company is wound up, if, in the
circumstances mentioned in subsection (4) the subject matter of any such
security or the proceeds, or any assets available to satisfy the debentures, is
or are not to be applied in satisfying the debentures strictly in proportion to the
amount of principal, premiums and arrears of interest to which the holders of
them are respectively entitled.
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(6) A debentureiscovered by atrust deed if the holder of the debenture
isentitled to—

(a) participatein any money payable by the company under the deed ; or

(b) the benefit of any mortgage, charge or security created by the deed,
whether alone or together with other persons.

(7) If acompany issues debenturesin circumstancesin which thissection
requires a debenture trust deed to be executed, without such a deed having
been executed in compliance with this section, or if the company issues
debenturesunder atrust deed which coverstwo or more classes of debentures,
the directors of the company who are in default commit an offence and are
liable jointly on conviction to such fine asthe court deemsfit and in addition,
the directors of the company shall be jointly severally liable to such fines as
the Commission shall specify intheregulation.

209.—(1) Every debenture trust deed, whether required by section 208
or not, shall state—

(&) the maximum sum which the company may raise by issuing debentures
of the same class ;

(b) the maximum discount which may be allowed on the issue or re-
issue of the debentures, and the maxi mum premium at which the debentures
may be made redeemable ;

(c) the nature of any asset over which a mortgage, charge or security is
created by the trust deed in favour of the trustee for the benefit of the
debenture holders equally, and except where such a charge is a floating
charge, the identity of the assets subject toiit ;

(d) the nature of any asset over which a mortgage, charge or security
has been or will be created in favour of any person other than the trustee
for the benefit of the debenture holders equally, and except where such a
chargeis afloating charge, the identity of the assets subject to it ;

(e) whether the company has created or will create any mortgage, charge
or security for the benefit of some, but not all, of the holders of debentures
issued under the trust deed ;

(f) any prohibition or restriction on the power of the company to issue
debentures or create mortgages, charges or any security on any of itsassets
ranking in priority to, or equally with the debenturesissued under the trust
deed ;

(9) whether the company has power to acquire debentures issued under
the trust deed before the date of their redemption and to re-issue the
debentures ;
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(h) the rate of, and the dates on which, interest on the debentures
issued under the trust deed shall be paid and the manner in which
payment may be made ;

(i) the date or dates on which the principal or the debenturesissued under
the trust deed shall be repaid or redeemed, and unlessthe whole principal is
to be repaid to al the debenture holders at the same time, the manner in
which redemption is effected, whether by the payment of equal instalments
of principal in respect of each debenture, or by the selection of debentures
for redemption by the company, or by drawing, ballot, or otherwise;

() in the case of convertible debentures, the dates and terms on which
the debentures may be converted into shares and the amounts which may
be credited as paid up on those sharesin theright of the debentures held by
them;

(k) the circumstances in which the debenture holders are entitled to
realise any mortgage, charge or security vested in the trustee or any other
person for their benefit (other than the circumstances in which they are
entitled to do so by thisAct) ;

() the powers of the company and the trustee to call meetings of the
debenture holders and the rights of debenture holdersto require the company
or the trustee to call such meetings;

(m) whether therights of debenture holders may be altered or abrogated
and if so, the conditions which shall be fulfilled, and the procedure which
shall be followed, to effect such an alteration or abrogation ;

(n) the amount or rate of remuneration to be paid to the trustee and the
period for whichitispaid, and whether it ispaidin priority to the principal,
interest and costsin respect of debenturesissued under the trust deed; and

(o) provisions for the replacement of the trustee if required.

(2) If debenturesareissued without acovering debenturetrust deed being
executed, the statements required by subsection (1) shall beincluded ineach
debentureor inanoteforming part of the same document or endorsed thereon,
and in applying that subsection references to the debenture trust deed shall
be construed as references to al or any of the debentures of the same class.

(3) Subsection (2) shall not apply if the debenture isthe only debenture
of the classto which it belongs which has been or may be issued, and the
rights of the debenture holder may not be altered or abrogated without his
consent.

(4) Any director who issues adebenture in violation of the provisions of
this section is liable to such fines as the Commission shall specify in the
regulation.
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210.—(1) Every debenture covered by a debenture trust deed shall
state, either in the body or in a note forming part of the same document or
endorsed therein—

(a) the matters required to be stated in adebenture trust deed by section
209 (1) (&), (0), (F), (h), (1), (). (1) and (M) ;

(b) whether the trustee of the covering debenture trust deed holds the
mortgages, charges and securities vested in him by the trust deed in trust
for the debenture holdersequally, or in trust for some only of the debenture
holders, and if so, which debenture holders ; and

(c) whether the debenture is secured by a floating charge vested in the
trustee of the covering debenture trust deed or in the debenture holders.

(2) A debenture issued by a company shall state on its face in legible
print, that it is unsecured if no mortgage, charge or security is vested in the
holder of the debenture or in any other person for his benefit as security for
payment of principal or interest.

(3) Any director of acompany who issuesadebenturein violation of the
provisionsof subsections (1) and (2) isliableto such finesasthe Commission
shall specify intheregulation.

211.—(1) Whether or not a debenture is secured by a charge over the
company’s property, there may be created in relation to such debenture, a
trust deed appointing trustees for the debenture holders.

(2) Itistheduty of such trusteeto safeguard the rights of the debenture
holdersand, on behal f of and for the benefit of the debenture holders, exercise
the rights, powers and discretions conferred upon him by the trust deed.

(3) Charges securing the debentures may be created in favour of the
debenture holders by vesting them in the trustees.

(4) Any provision contained in atrust deed or in any contract with the
holders of debentures secured by a trust deed is void if it would have the
effect of exempting atrustee from, or indemnifying him againgt, liability for
any breach of trust or failureto show the degree of care and diligencerequired
of him as trustee having regard to the powers, authorities or discretions
conferred on him by the trust deed.

(5) In subsection (4), nothing isdeemed toinvalidate any release otherwise
validly giveninrespect of anything done or omitted to be done by atrustee on
the agreement to such release of amajority of at least three quartersin value
of the debenture holders present in person, or where proxies are permitted, by
proxy at a meeting summoned for the purpose.
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(6) Notwithstanding any provision contained in the debentures or trust
deed, the Court may, on the application of any debenture holder or of the
Commission, remove any trustee and appoint another in his place if satisfied
that such trustee has interests which conflicts or may conflict with those of
the debenture holders or that for any reason it is undesirable that such trustee
should continueto act :

Provided that where any such application is made by a debenture holder,
the Court if it deems fit, may order the applicant to give security for the
payment of the costs of the trustee and may direct that the application be
heard in Chambers.

212.—(1) A person is not qualified for appointment as a trustee of a
debenture trust deed if heis—

(a) an officer or employee of the company which issues debentures
covered by thetrust deed or of acompany in the same group of companies
as the company issuing debentures ;

(b) less than 18 years of age ;

(c) of unsound mind and has been so found by a court in Nigeria or
elsewhere ;

(d) an undischarged bankrupt ; or

(e) disqualified under section 283 from being appointed asadirector of a
company, but a corporation shall not be disqualified from being appointed
as a trustee.

(2) If atrustee becomes subject to any of the disqualifications mentioned
in subsection (1) after he has been appointed, he shall immediately cease to
be qualified to act as a trustee of the debenture trust deed.

(3) Any person who acts as a trustee of a debenture trust deed whose
appointment isinvalid under subsection (1) or whoisdisqualified from acting
under subsection (2), commits an offence and is liable on conviction as the
Court deems fit, or to such fines as the Commission shall specify in the
regulation.

213.—(1) Subject to the provisions of thissection, anything containedin
atrust deed for securing an issue of debentures, or in any contract with the
holders of debentures secured by a trust deed, is void if it would have the
effect of exempting a trustee from or indemnifying him against liability for
breach of trust, where hefailsto show the degree of careand diligence required
of him astrustee, having regard to the provisions of the trust deed conferring
on him any power, authorities or discretion.
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(2) Subsection (1) does not invalidate—

(a) any releasevalidly givenin respect of anything done or omitted to be
done by atrustee before the giving of therelease ; or

(b) any provision enabling such arelease to be given—

(i) on the agreement of a majority of not less than three quarters
in value of the debenture holders present and voting in person or,
where proxies are permitted, by proxy at a meeting summoned for
that purpose, and

(i) either with respect to specific acts or omissions or on the trustee
dying or ceasing to act.

(3) Subsection (1) does not operate to—

(a) invalidate any provision in effect at the commencement of thisAct
in any such trust deed or contract, provided that any person entitled to the
benefit of that provision, or afterwards given the benefit thereof under
subsection (4), remains atrustee of the trust deed in question ; or

(b) deprive any person of any exemption or right to be indemnified in
respect of anything done or omitted to be done by him, while any such
provision wasin effect.

(4) While any trustee of atrust deed remains entitled to the benefit
of a provision exempted by subsection (3), the benefit of that provision
may be given—

(a) to al trustees of the deed, present and future ; or

(b) to any named trustee or proposed trustee, by aresolution, passed by
amajority of at least three-quartersin value of the debenture holders present
in person or, where proxies are permitted by proxy at ameeting summoned
for that purpose in accordance with the provisions of the trust deed or, if
the trust deed makes no provision for summoning meetings, a meeting
summoned for that purpose in any manner approved by the Court.

214.—(1) Except as expressly provided in the terms of any debenture,
debentures shall be transferable without restriction by a written transfer in
any usual or common form, or any other form which the directors of the
company may approve, and that the transfereeis entitled to the debenture and
to the money secured thereby without regard to any equity, set-off or cross-
claim between the company and the original, or any intermediate, holder.

(2) The terms of any debenture may impose restrictions of any nature
on the transferability of debentures, including power for the company to
refuse to register any transfer and provisions for compulsory acquisition or
rights of first refusal in favour of other debenture holders, or members or
officers of the company :
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Provided that if any restrictionisimposed ontheright to transfer any debenture,
notice of the restriction shall be endorsed on the face of the debenture or
debenture stock certificate and in the absence of such endorsement, the
restriction shall be ineffective asregards any transferee for value, whether or
not he has notice of the restriction.

Provisions As To Company’ s REGISTER OF CHARGES, DEBENTURE HOLDERS
AND AS TO CoPIES OF INSTRUMENTS CREATING CHARGES

215. Every company shall cause a copy of every instrument creating
any charge requiring registration under this Part to be kept at the registered
office of the company, but, in the case of a series of uniform debentures, a
copy of one debenture of the seriesis sufficient.

216.—(1) Every company shall keep, at the registered office of the
company, a register of charges and enter therein all charges specifically
affecting property of the company and all floating charges on the undertaking
or any property of the company, giving in each case ashort description of the
property charged, theamount of the charge, and, except in the case of securities
to bearer, the names of the persons entitled thereto.

(2) If any officer of the company knowingly and willfully authorises or
permits the omission of any entry required to be made under this subsection,
heisliableto such fines asthe Commission shall specify in the regulation.

217.—(1) The copies of instruments creating any charge requiring
registration under this Part with the Commission and the register of charges
kept under section 216 of thisAct, shall be open during business hours (but
subject to such reasonable restrictions as the company in general meeting
may impose, so that at least two hours in each day shall be alowed for
inspection) to inspection by any creditor or member of the company without
fee and the register of charges shall aso be open to inspection by any other
person on payment of such fee as the Commission shall determine or such
less sum as may be prescribed by the company for each inspection, as the
company may prescribe :

Provided that the Commission may request for and obtain such copy without
any restriction or charge.

(2) If inspection of copies of instruments creating charges or of the
register is refused, each officer of the company who isin default is liable to
such fines as the Commission shall specify in the regulation for every day
during which the refusal continues.

(3) If any such refusal occurs, the Court may by order compel an
immediate inspection of the copies of instruments or register.
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Register of 218.—(1) A company which issues or has issued debentures shall
debenture  mgintain aregister of the holders.

holders.

(2) Theregister shall contain the—

(a) names and addresses of the debenture holders ;

(b) principal of the debentures held by each of them ;

(c) amount or the highest amount of any premium payable on redemption

of the debentures ;

(d) issue price of the debenture and the amount paid up on the issue

price;

(e) date on which the name of each person was entered on the register

as a debenture holder ; and

(f ) date on which each person ceased to be a debenture holder.

(3) Theentry required under this section shall be made within 30 days of
the conclusion of the agreement with the company to become a debenture
holder or within 30 days of the date at which he ceases to be one.

Inspection 219.—(1) Every register of holders of debentures of a company shall,
8‘;{)‘39;5‘“ of  except when duly closed (but subject to such reasonable restrictions as the
o IS company may in general meeting impose, so that at least two hours in each

day shall be allowed for inspection), be open to theinspection of the registered
holder of such debentures or any holder of sharesin the company without fee,
and of any other person on payment of such fee as the Commission shall
determine or such less sum as may be prescribed by the company :

Provided that the Commission may at any time during working hours request
for and obtain such copy without any restriction or charge.

(2) Any such registered holder of debentures or any other person may
require a copy of the register of the holders of debentures of the company or
any part thereof on payment of such fee asthe Commission shall determine or
such less sum as may be prescribed by the company.

(3) A copy of any trust deed for securing any issue of debentures shall be
duly endorsed by an officer of the company and forwarded to every holder of
such debentures at his request on payment in the case of aprinted trust deed, of
the sum of such fee asthe Commission shall determine or such less sum asmay
be prescribed by the company, or, where the trust deed has not been printed, on
payment of such fee as the Commission shall determine or such less sum as
may be prescribed by the company for every page required to be copied.

(4) If inspection is refused, or a copy is refused or not forwarded, the
company and every officer of the company who isin default isliableto such
fine as the Commission shall specify in the regulation for every day during
which the default continues.
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(5) Where a company is in default, a Court may by order compel an
immediate inspection of theregister or direct that the copiesrequired shall be
sent to the person requiring them.

(6) For the purposes of this section, a register is deemed to be duly
closed in accordance with provisions contained in the articles or in the
debentures or, in the case of debenture stock, in the stock certificates, or in
the trust deed or other document securing the debentures or debenture stock,
during such periods, not exceeding in thewhole 30 daysin any year, asmay be
therein specified.

220. Ontheapplication of thetransferor of any debenturein acompany,
the company shall enter in its register of debenture holders the name of the
transferee in the same manner and subject to the same conditions as if the
application for the entry were made by the transferee.

221.—(1) If acompany refusesto register atransfer of any debenture,
the company shall, within two months after the date on which the transfer
was lodged with the company, send to the transferee notice of the refusal.

(2) If any defaultismadein complying with the provisions of thissection,
the company and each officer of the company are liable to such fine as the
Commission shall specify by regulation.

222.—(1) Subject to the provisions of this Part, every charge created
by acompany, being achargeto which this section applies, shall, so far asany
security onthe company’s property or undertaking is conferred, be void against
theliquidator and any creditor of the company, unlessthe prescribed particulars
of the charge (including any provisionsin afloating charge that prohibits or
restricts the company from granting any further charge ranking in priority to
or pari passu with the floating charge) together with theinstrument, if any, by
which the charge is created or evidenced, have been or are delivered to or
received by the Commission for registration in the manner required by this
Act or by any enactment repeal ed by thisAct within 90 days after the date of
its creation, but without prejudiceto any contract or obligation for repayment
of the money thereby secured, and when a charge becomes void under this
section, the money thereby secured shall immediately become payable and
registration under this section shdl giveriseto constructive notice of the matters
stated in the particulars of charge.

(2) The provisions of this section apply to a—
(a) charge for the purpose of securing any issue of debentures ;
(b) charge on uncalled share capita of the company ;

(c) charge created or evidenced by an instrument which if executed by
an individual would requireregistration asabill of sale;
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(d) charge on land, wherever situate, or any interest therein, but not
including achargefor rent or other periodical sum issuing out of land ;

(e) charge on book debts of the company ;

(f) floating charge on the undertaking or property of the company ;
(g) charge on calls made but not paid ;

(h) charge on a ship or aircraft or any sharein aship ; and

(i) charge on goodwill, or on any intellectual property.

(3) Where a charge affects or relates to property situate in Nigeria
and in addition to registration under subsection (1), registration elsewhere
in Nigeria is necessary to make the charge valid or effectual, it shall,
subject to this subsection, be sufficient evidence of compliance with the
requirements of subsection (1), if, instead of delivery of the original
instrument creating or evidencing the charge, there is delivered to and
received by the Commission within the prescribed period of 90 days, or
such extended time as the Court may allow, atrue copy of it duly certified
as such by the secretary to the company.

(4) A referenceinany enactment to the date of execution of aninstrument
for the purposes of computation of time within which registration is to be
effected with or without penalty, shall be construed as areference to the date
of presentation of acopy of the instrument to the Commission under thisAct,
and time shall be computed accordingly, and if acertified copy isdelivered to
the Commission under this subsection, the original of it shall be produced to
the Commission for inspection and comparison, if the Commission so requires.

(5) Inthecase of acharge created out of Nigeria, affecting or inrelation
to property situate outside Nigeria, the delivery to and the receipt by the
Commission of acopy verified in the prescribed manner of theinstrument by
which the charge is created or evidenced, shall have the same effect for the
purposes of this section as the delivery and receipt of the instrument itself,
and 90 days after the date on which the instrument or copy could, in due
course of post, and if dispatched with diligence, have been received in Nigeria
shall be substituted for 90 days after the date of the creation of the charge as
thetimewithin which the particulars and instrument or copy areto bedelivered
to the Commission.

(6) Whereachargeiscreatedin Nigeriabut affects or relatesto property
outside Nigeria, the instrument creating or purporting to create the charge
may be sent for registration under this section, notwithstanding that further
proceedings may be necessary to makethe charge valid or effectual according
to the law of the country in which the property is situate.
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(7) Where anegotiableinstrument has been given to secure the payment
of any book debts of acompany, the deposit of the instrument for the purpose
of securing an advanceto the company shall not, under this section, betreated
as a charge on those book debts.

(8) The holding of debentures entitling the holder to achargeonlandis
not, for the purposes of this section, deemed to be an interest in land.

(9) Where a series of debentures containing, or giving by reference to
any other instrument, any chargeto the benefit of which the debenture holders
of that series are entitled pari passu is created by a company, it is, for the
purposes of this section, sufficient if there are delivered to or received by the
Commission within 90 days after the execution of the deed containing the
chargeor, if thereisno such deed, after the execution of any debenture of the
series, thefollowing particulars—

(a) the total amount secured by the whole series ;

(b) the dates of the resolutions authorising the issues of the series and
the date of the covering deed, if any, by which the security is created or
defined ;

(c) ageneral description of the property charged ; and

(d) the names of the trustees, if any, for the debenture holders, together

with the deed containing the charge, or, if thereis no such deed, one of the
debentures of the series:

Provided that, where more than oneissueis made of debenturesin the series,
there shall be sent to the Commission, for entry in the register, particulars of
the date and amount of each issue, but an omission to do this does not affect
the validity of the debenturesissued.

(210) Where any commission, allowance or discount has been paid or
made either directly or indirectly by acompany to any personin consideration
of hissubscribing or agreeing to subscribe, whether absolutely or conditionally,
for any debenture of the company, or procuring or agreeing to procure
subscriptions, whether absolute or conditional, for such debentures, the
particulars required to be sent for registration under this section shall include
particulars as to the amount or rate percent of commission, discount or
allowance paid or made, but an omission to do thisdoes not affect the validity
of the debentures issued.

(12) The deposit of any debenture as security for any debt of the company
shall not, for the purposes of subsection (10), be treated as the issue of the
debentures at a discount.
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(12) The total fees payable to the Commission in connection with the
filing, registration or release of acharge with the Commission under this Part
shall not exceed 0.35% of the value of the charge or such other amount asthe
Minister may specify in the Federal Government Gazette.

(23) In this Part—
“charge’ includes mortgage ;

“book debt”, for the purposes of subsection (2) (€), means a debt due
or to become due to the company at some future date on account of or in
connection with aprofession, trade or business carried on by the company,
whether entered in abook or not, and includes a reference to a charge on
afuture debt of the same nature although not incurred or owing at thetime
of the creation of the charge, but does not include a reference to a charge
on amarketabl e security or on anegotiable instrument ;

“intellectual property”, for the purposes of this section, means any
patent or alicence under a patent, any registered design or design right or
alicence, any trademark or licence under atrademark, or any copyright or
alicence under a copyright ;

“security financial collateral arrangement” means an agreement or
arrangement, evidenced in writing, where:

(a) the purpose of the agreement or arrangement is to secure the
relevant financia obligations owed to the collateral-taker ;

(b) the collateral-provider creates or there arises a security interestin
financial collateral to securethose obligations;;

(c) thefinancial collateral isdelivered, transferred, held, registered or
otherwise designated so asto be in the possession or under the control
of the collateral-taker or a person acting on its behalf; any right of the
collateral-provider to substitute equivalent financia collateral or withdraw
excessfinancial collateral shall not prevent thefinancial collateral being
in the possession or under the control of the collateral-taker ; and

(d) the collateral-provider and the coll ateral -taker are both non-natural
persons.

(14) Thissection doesnot apply inrelation to asecurity financia collatera
arrangement or any charge created or otherwise arising under a security
financial collateral arrangement.

223.—(1) The Commission shall keep, with respect to each company, a
register in the prescribed form of all the charges requiring registration under
this Part and shall, on payment of such fee as may be specified by regulations
made by the Commission, enter in the register with respect to such chargesin
the case of—
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(a) achargeto the benefit of which the holders of a series of debentures
are entitled, such particulars as are specified in section 222 (9) ; and

(b) any other charge—

(i) if the charge is a charge created by the company, the date of its
creation, and if the charge was a charge existing on property acquired
by the company, the date of its creation and the date of the acquisition of
the property,

(i) the amount secured by the charge,

(iii) short particulars of the property,

(iv) the persons entitled to the charge, and

(v) or afloating charge, a notice indicating the existence of any
provisions in the charge that prohibit or restrict the company from
granting any further charge ranking in priority to or pari passu with
the floating charge.

(2) Where a charge is registered under this Part, the Commission shall
issue aregistration certificate setting out the partiesto the charge, the amount
thereby secured, with such other particulars asthe Commission may consider
necessary, and the certificate is prima facie evidence of due compliance with
the requirements as to registration under this Part.

(3) The register kept in pursuance of this section shall be open to
inspection by any person on payment of such fees as may be prescribed by
the Commission.

224.—(1) It is the duty of a company to send to the Commission for
registration, the particulars of every charge created by the company and of
the issues of debentures of a series requiring registration under section 222,
but registration of any such charge may be effected on the application of any
person interested therein.

(2) Where registration is effected on the application of a person other
than the company, that person is entitled to recover from the company the
amount of any feesproperly paid by him to the Commission on theregistration.

(3) If any company defaultsin sending to the Commission for registration,
the particulars of any charge created by the company or of the issues of
debentures of a series requiring registration, unless the registration has been
effected on the application of some other person, the company and each officer
of the company who isin default commits an offence and are liable to such
penalty as may be prescribed by the Commission.
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225.—(1) Where a company acquires any property which is subject to
a charge of any such kind as would, if it has been created by the company
after the acquisition of the property, have been required to be registered under
this Part, the company shall cause the prescribed particulars of the charge,
together with acopy (certified in the prescribed manner to be a correct copy)
of the instrument, if any, by which the charge was created or is evidenced, to
be delivered to the Commission for registration in the manner required by this
Act within 90 days after the date on which acquisition is completed :

Provided that, if the property is situate and the charge was created outside
Nigeria, 90 days after the date on which the copy of the instrument could in
due course of post, and if despatched with due diligence, have been received
in Nigeriashall be substituted for 90 days after the compl etion of the acquisition,
as the time within which the particulars and the copy of the instrument areto
be delivered to the Commission.

(2) If default is made in complying with this section, the company and
each officer of the company are liable to such penalty as may be prescribed
by the Commission for every day during which the default continues.

(3) Itissufficient compliance with thissectionin any case affecting land
registered under any enactment in a State, where the charge is registered
before the land is acquired by the company, if atrue copy of the charge duly
certified by the Registrar of Land is delivered to the Commission within the
time prescribed by this section.

226.—(1) Where, at the date of commencement of thisAct, a company
has property on which there is a charge, particulars of which would require
registration if it had been created by the company after the date of such
commencement, then, unless the charge has been discharged or the property
has ceased to be held by the company prior to the expiration of six months
from the date of such commencement, the company shall, within that time,
cause particulars of the charge as prescribed by section 222 to be delivered to
the Commission for registration together with the document, if any, by which
the charge was created or a copy thereof, certified as required by that section.

(2) Failureto comply with the provisions of this section does not affect
the validity of the charge.

227. Where a charge, particulars of which require registration under
section 222, is expressed to secure all sums due or to become due or some
other uncertain or fluctuating amount, the particulars required under section
222 (9) shall state the maximum sum deemed to be secured by such charge
(being the maximum sum covered by the stamp duty paid thereon) and such
charge is void, so far as any security on the company’s property is thereby
conferred, as respects any excess over the stated maximum :
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Provided that, if additional stamp duty is subsequently paid on such charge; and
at any time thereafter prior to the commencement of the winding-up of the
company, amended particulars of the said charge stating theincreased maximum
sum deemed to be secured thereby (together with the origina instrument by
which the charge was created or evidenced) are delivered to the Commission
for registration, then, as from the date of such delivery, the charge, if valid, is
effective to the extent of such increased maximum sum except as regards any
person who, prior to the date of such delivery, has acquired any proprietary
rightsin, or afixed or floating charge on, the property subject to the charge.

228.—(1) The company shall cause a copy of every certificate of
registration given under section 223 to be endorsed on every debenture or
certificate of debenture stock whichisissued by the company and the payment
of which is secured by the charge so registered :

Provided that nothing in this subsection shall be construed as requiring a
company to cause a certificate of registration of any charge given to be
endorsed on any debenture or certificate of debenture stock issued by the
company before the charge was created.

(2) If any person authorises or permits the delivery of any debenture or
certificate of debenture stock which under the provisions of this section is
required to have endorsed on it a copy of acertificate of registration without
the copy being so endorsed upon it, heis, without prejudiceto any other ligbility,
liable to such penalty as may be prescribed by the Commission.

229. If the Commission is satisfied with respect to any registered
charge that—

(a) the debt for which the charge was given has been paid or satisfied
inwholeor in part ; or

(b) part of the property or undertaking charged has been released from
the charge or has ceased to form part of the company’s property or
undertaking, the company may, enter on the register a memorandum of
satisfaction to the extent necessary to give effect thereto and, where it
entersamemorandum of satisfactionit shall, if required, furnish the company
with acopy of theentry, and any such entry shall have effect, subject to the
requirement of any other enactment as to registration.

230. The court, on being satisfied that—

(a) the omission to register acharge within thetime required by thisAct
or that the omission or misstatement of any particular with respect to any
such charge or in amemorandum of satisfaction was—

(i) accidental, or due to inadvertence or to some other sufficient
cause, or
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(ii) is not of a nature to prejudice the position of creditors or
shareholders of the company ; or

(b) that on other groundsiit is just and equitable to grant relief, may, on
the application of the company or any person interested and on such terms
and conditions as seemsto the court just and expedient, order that thetime
for registration is extended or, as the case may be, that the omission or
misstatement shall berectified.

231.—(1) If any person obtainsan order for the appointment of areceiver
or manager of the property of acompany, or appoints such areceiver or manager
under any power contained in any instrument, he shall, within seven daysfrom
the date of the order or the appointment under the said powers, give natice of
the fact to the Commission and the Commission shall, on payment of such fee
as may be specified by regulations, enter the fact in the register of charges.

(2) Where a person appointed receiver or manager of the property of a
company under the powers contained in any instrument, ceasesto act as such
receiver or manager, he shall, on so ceasing, give the Commission notice to
that effect, and the Commission shall enter the noticein theregister of charges.

(3) If any person makes default in complying with the requirements of
this section, he is liable to such penalty as the Commission shall specify by
regulation.

REALISATION OF SECURITY

232.—(1) A debenture holder is entitled to realise any security vested
in him or in any other person for his benefit if—

(a) the company failsto pay any instalment of interest, or thewhole, part
of the principal or any premium, owing under the debenture or the debenture
trust deed covering the debenture, within one month after it becomesdue;

(b) the company failsto fulfil any of the obligationsimposed onit by the
debentures or the debenture trust deed ;

(c) the circumstance occur whereby the terms of the debentures or
debenture trust deed entitled the holder of the debenture to realise his
security ; or

(d) the company iswound up.

(2) A debenture holder whose debenture is secured by afloating charge
vested in him or the trustee of the covering debenture trust deed, or any other
person, isadditionally, entitled to realise his security if—

(a) any creditor of the company issues a process of execution against
any of itsassets or commences proceedings for winding-up of the company
by order of any court of competent jurisdiction ;
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(b) the company ceases to pay its debts as they fall due; or
(c) the company ceases to carry on business ;

(d) the company suffers, after the issue of debentures of the class
concerned, losses or diminutions in the value of its assets which in the
aggregate amount to more than one half of thetotal amount owing in respect
of debentures of the classheld by the debenture holder who seeksto enforce
his security and debentures whose holder ranks before him for payment of
principal or interest ; or

(e) the circumstances occur which entitle a debenture holder who ranks
for payment of principal or interest in priority to the debentures secured by
the floating charges to realise his security.

233.—(1) At any time after a debenture holder or a class of debenture
holders, becomes entitled to realise his or their security, a receiver of any
asset subject to amortgage, charge or security in favour of the class of debenture
holders or the trustee of the covering trust deed, or any other person, may be
appointed by—

(a) that trustee ;

(b) the holders of debentures of the same class containing power to

appoint ;

(c) debenture holders having more than one half of the total amount

owing in respect of all the debentures of the same class; or

(d) the court on the application of the trustee.

(2) Subject to any condition imposed in the debenture or debenture trust
deed, a debenture holder, or atrustee in the case of atrust deed, may—

(a) bring an action in arepresentative capacity against the company for
payment and enforcement of the security ; or
(b) redlise his security by—
(i) bringing aforeclosure action, or
(if) commencing awinding-up proceeding.

(3) A receiver appointed under this section has, subject to the order
made by the court, power to take possession of the assets subject to the
mortgage, charge or security and sell those assetsand, if the mortgage, charge
or security extendsto such property collect debts owed to the property enforce
claimsvested in the company, compromise, settle and enter into arrangements
in respect of claims by or against the company, on the company’s business
with aview to selling it on the most favourable terms, grant or accept leases
of land and licences in respect of patents, designs, copyright or trademarks
and recover any instalment unpaid on the company’sissued shares.
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(4) Where arepresentative action is being brought under subsection
(2) (a), the approval of the court shall be obtained where the company is
being wound up.

(5) The remedies given by this section are in addition to, and not in
substitution for, any other powers and remedies conferred on the trustee of
the debenture trust deed or on the debenture holders, by the debentures or
debenture trust deed, and any power or remedy which is expressed in any
instrument to be exercisableif the debenture holders become entitled to realise
their security, is exercisable on the occurrence of any of the events specified
under section 232 (1) of thisAct or, in the case of afloating chargein section
203 of this Act, but a manager of the business or of any of the assets of a
company may not be appointed for the benefit of debenture holders unless a
receiver has also been appointed and has not ceased to act.

(6) Theprovisionsof sections550-563 of thisAct shall apply to receivers
and managers under this Part.

(7) No provisioninany instrument which purportsto exclude or restrict
the remedies given by this section isvalid.

234. Subject to the provisions of this Part of this Act and unless the
context otherwise admits, the provisions of sections 171, 172, 175, 177, 180
and 181 of this Act relating to share certificates and transfer of shares shall
apply in respect of shares as if “debentures’ were substituted for “shares’
and “debenture holders” for “shareholders’.

CHAPTER 10—MEETINGS AND PROCEEDINGS OF COMPANIES

235.—(1) Every public company shall, within a period of six months
from the date of itsincorporation, hold a general meeting of the members of
the company (in thisAct referred to as “the statutory meeting”).

(2) The directors shall, at least 21 days before the day on which the
statutory meeting is held, forward to every member of the company acopy of
the statutory report.

(3) The statutory report shall be certified by not less than two directors
or by adirector and the secretary of the company and shall state—

(a) the total number of shares allotted, distinguishing shares allotted as
fully or partly paid-up than in cash, and stating in the case of shares partly
paid-up, the extent to which they are paid up, and the consideration for
which they have been allotted ;

(b) the total amount of cash received by the company in respect of all
the shares dlotted, distinguished as aforesaid ;
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(c) the names, addresses and descriptions of the directors, auditors,
managers, if any, and secretary of the company ;

(d) the particulars of any pre-incorporation contract together with the
particulars of any modification or proposed modification ;

(e) any underwriting contract that has not been carried out and thereasons
therefor ;

(f) the arrears, if any, due on calls from every director ; and

(g) the particulars of any commission or brokerage paid or to be paidin
connection with theissue or sale of shares or debenturesto any director or
to the manager.

(4) The report shall contain an abstract of the receipts of the company
and the payments made from them up to a date within seven days of the date
of thereport, exhibiting under distinctive headingsthe recei pts of the company
from shares, debentures and other sources, the payments made from such
receipts and particulars concerning the balance remaining in hand, and an
account or estimate of the preliminary expenses of the company.

(5) Thestatutory report shall, so far asit relatesto the shares all otted by
the company, and to the cash received in respect of such shares, and to the
receipts and payments of the company on capital account, be certified as
correct by the auditors.

(6) The directors shall cause a copy of the statutory report, certified as
required by this section, to be delivered to the Commission for registration
within 14 days after the sending of copies to the members of the company.

(7) Thedirectorsshall causealist, showing the names, descriptions and
addresses of the members of the company and the number of shares held by
them respectively, to be produced at the commencement of the meeting and
to remain open and accessible to any member of the company during the
continuance of the statutory meeting.

(8) The members of the company present at the statutory meeting are at
liberty to discuss any matter relating to the formation of the company, its
commencement of business or arising out of the statutory report.

(9) Any member who wishes a resolution to be passed on any matter
arising out of the statutory report shall give further 21 days' notice from
the date on which the statutory report was received to the company of his
intention to propose such aresolution, in which case, the statutory meeting
shall not be held until the expiration of the 21 days’ notice given to the
company by the member.
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(10) The statutory meeting may be adjourn and at any adjourned meeting
any resol ution of which notice has been given in accordance with the articles,
either before or subsequently to the former meeting, may be passed, and the
adjourned meeting shall have the same powers as the original meeting.

236. Without prejudice to the provisions of section 567 of thisAct, if a
company failsto comply with the requirements of section 235 of thisAct, the
company and any officer in default commitsan offenceand areliableto afine
for everyday during which the default continues in such amount as the
Commission shall specify initsregulations.

GENERAL MEETING

237.—(1) Except inthe case of asmall company or any company having
asingle shareholder, every company shall in each year hold ageneral meeting
asitsannual general meeting in addition to any other meeting inthat year, and
specify the meeting as such in the notices calling it; and not more than 15
months shall elapse between the date of one annual general meeting of a
company and the next :

Provided that—

(a) solong asacompany holdsitsfirst annual general meeting within 18
months of itsincorporation it need not hold it inthat year or inthefollowing
year ; or

(b) except for the first annual general meeting, the Commission shall
have power to extend the time within which any annual general meeting
shall be held, by aperiod not exceeding three months so that not more than
18 months shall elapse between the date of the last annual general meeting
and the date of any meeting so extended.

(2) If default ismade in holding a meeting of a company in accordance
with subsection (1), the Commission, may, on its own or on the application of
any member of the company call, or direct the calling of ageneral meeting of
the company and give such ancillary or consequential directions as the
Commission considers expedient, including directions modifying or
supplementing, in relation to the calling, holding, conducting of the meeting,
the operation of the company’s articles, and that the directions that may be
given under this subsection shall include a direction that one member of the
company present in person or by proxy may apply to the court for an order to
take adecision which binds al the members.

(3) A general meeting held in pursuance of subsection (2) is, subject to any
direction of the Commission, deemed to be an annual general meeting of the
company, but, where a meeting so held is not held in the year in which the
default in holding the company’sannual general meeting occurred, the meeting
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so held shall not be treated as the annual general meeting for the year in which
itisheld unless, at that meeting, the company resolvesthat it shall be so treated.

(4) Where a company resolves that a meeting shall be treated as its
annual general meeting, acopy of theresolution shall, within 15 days after the
passing, befiled with the Commission.

(5) If default ismadein holding ameeting of the company in accordance
with subsection (1), or in complying with any direction of the Commission
under subsections (2) and (3), or in complying with this subsection, the company
and every officer of the company areliableto apenalty in such amount asthe
Commission shall specify initsregulations.

238. All businesses transacted at annual general meetings are deemed
specia business, except declaring a dividend, presentation of the financial
statements and the reports of the directors and auditors, election of directors
in the place of those retiring, the appointment, fixing of the remuneration of
the auditors, appointment of members of the audit committee and disclosure
of remuneration of managers of a company, which are ordinary business.

ExTRAORDINARY GENERAL MEETING

239.—(1) The board of directors may convene an extraordinary general
meeting whenever they deem fit, and if at any timethey are not within Nigeria,
sufficient directors capable of acting to form a quorum, any director may
convene an extraordinary general meeting.

(2) Anextraordinary general meeting of acompany may berequisitioned
by any member or members of the company holding at the date of therequisition
not less than one-tenth of the paid up capital of the company as at the date of
the deposit carrying theright of voting, or inthe case of acompany not having
ashare capital, members of the company representing not less than one tenth
of the total voting rights of al the members having at the said date aright to
vote at general meetings of the company, and the directors shall on receipt of
therequisitionimmediately proceed to convene an extraordinary general meeting
of the company, notwithstanding anything initsarticles.

(3) Therequisition shall state the objects of the meeting, and be signed
by the requisitionists and deposited at the registered office of the company,
and therequisition may consist of several documentsin likeform each signed
by one or morerequisitionists.

(4) If the directors do not within 21 days from the date of the deposit of
the requisition proceed to convene ameeting, the requisitionists, or any oneor
more of them representing more than one half of the total voting rights of all
of them, may themselves convene a meeting but any meeting so convened
shall not be held after the expiration of three months from that date.
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(5) A meeting convened under this section by a requisitionist or
requisitionists shall be convened in the same manner, asnearly as possible, as
that in which meetings are to be convened by directors.

(6) Any reasonableexpensesincurred by therequisitionist or requisitionists
by reason of the failure of the directorsto convene a meeting, shall be repaid
to the requisitionists by the company.

(7) For the purpose of this section, the directors are, in the case of a
meeting at which aresolution isto be proposed asaspecia resolution, deemed
not to have duly convened the meeting if they do not give such notice asis
required by section 241 of thisAct.

(8) All businesses transacted at an extraordinary general meeting are
deemed special.

240.—(1) With the exception of small companies and companies having
asingle shareholder, all statutory and annual general meetingsshall beheldin
Nigeria.

(2) A private company may hold its general meetings electronically
provided that such meetings are conducted in accordance with the articles of
the company.

NoTice oF MEETINGS

241.—(1) The notice required for al types of general meetingsis 21
days from the date on which the notice was sent out.

(2) A general meeting of acompany, notwithstanding that it is called by
ashorter notice than that specified in subsection (1), is deemed to have been
duly caledif it is so agreed in the case of—

(a) ameeting called as the annual general meeting, by all the members
entitled to attend and vote ; and

(b) any other general meeting, by amajority in number of the members
having aright to attend and vote at the meeting, being a majority together
holding at least 95% in nominal value of the shares giving aright to attend
and vote at the meeting or, in the case of a company not having a share
capital, together representing at least 95% of the total voting rights at that
meeting of all the members.

242.—(1) The notice of ameeting shall specify the place, date and time
of the meeting, and the general nature of the business to be transacted in
sufficient detail to enable those to whom it is given to decide whether to
attend or not, and where the meeting isto consider aspecial resolution, set out
the terms of the resolution.
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(2) Inthe case of notice of an annual general meeting, astatement that the
purpose is to transact the ordinary business of an annual general meeting is
deemed to be a sufficient specification that the businessisfor the declaration of
dividends, presentation of thefinancia statements, reports of the directors and
auditors, the election of directors in the place of those retiring, fixing of the
remuneration of theauditors, and, if the requirements of sections409 and 410 of
thisAct are complied with, the removal and election of auditors and directors.

(3) No business may be transacted at any general meeting unless notice
of it has been duly given.

(4) In every casein which amember isentitled, pursuant to section 254
of thisAct, to appoint a proxy to attend and vote instead of him, the notice
shall contain, a statement that a member has the right to appoint a proxy to
attend and voteinstead of him and that the proxy need not be amember of the
company, and if default ismadein complying with this subsection asrespects
any meeting, each officer of the company isliableto apenalty in such amount
asthe Commission shall specify initsregulations.

(5) Anerror or omission in anotice with respect to the place, date, time
or general nature of the business of ameeting shall not invalidate the meeting,
unless the officer of the company responsible for the error or omission acted
in bad faith or failed to exercise care and diligence provided that in the case of
accidental error or omission, the officer responsible shall effect the necessary
correction either before or during the meeting.

243 —(1) Thefollowing personsare entitled to receive notice of agenera

meeting—

(a) every member ;

(b) every person upon whom the ownership of a share devolves by
reason of hisbeing alegal representative, receiver or atrusteein bankruptcy
of amember ;

(c) every director of the company ;

(d) every auditor for the time being of the company ; and

(e) the secretary, and Commission in the case of public companies.

(2) No other person is entitled to receive notice of general meetings.

244.—(1) A notice may be given by the company to any member either
personally or by sending it by post to him or to hisregistered address, or (if he
has no registered address within Nigeria) to the address, supplied by him to
the company for the giving of noticeto him.
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(2) Where anoticeis sent by post, service of the notice is deemed to be
effected by properly addressing, prepaying, and posting aletter containing the
notice, and to have been effected in the case of a notice of a meeting at the
expiration of seven days after the letter containing the sameis posted, and in
any other case at thetime at which theletter would be deliveredin the ordinary
course of post.

(3) In addition to the notice given personally or by post, notice may also
be given by electronic mail to any member who has provided the company an
electronic mail address.

(4) A notice may be given by the company to thejoint holders of ashare
by giving the noticeto the joint holder first named in the register of members
in respect of the share.

(5) A notice may be given by the company to the persons entitled to a
share in consequence of the death or bankruptcy of a member by sending it
through the post in aprepaid letter addressed to them by name, or by thetitle
of representatives of the deceased, or trustee of the bankrupt, or by any like
description, at the address, if any, within Nigeria supplied for the purpose by
the person claiming to be so entitled, or until such an address has been so
supplied by giving the notice in any manner in which the same might have
been given if the death or bankruptcy had not occurred.

(6) In this section, “registered address’, means any address whether
physical or electronic supplied by a member to the company.

245.—(1) Failure to give notice of any meeting to a person entitled to
receiveit invalidatesthe meeting unless such failureisan accidental omission
on the part of the person giving the notice.

(2) Failure to give notice to a person entitled to it, due to a
misrepresentation or misinterpretation of the provisions of this Act, or the
articles, shall not amount to an accidental omission for the purposes of
subsection (1).

246. In addition to the notice required to be given to those entitled to
receiveit in accordance with the provisions of thisAct every public company
shall, at least 21 days before any general meeting, advertise a notice of such
meeting in at least two daily newspapers.

247.—(1) If for any reason it is impracticable to call a meeting of a
company or of the board of directorsin any manner in which meetings of that
company or board may be called, or to conduct the meeting of the company or
board in the manner prescribed by the articles or this Act, the Court may,
either of its own motion or on the application of any director of the company
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or of any member of the company who would be entitled to vote at the meeting,
in the case of the meeting of the company, and of any director of the company,
in case of the meeting of the board, order ameeting of the company or board,
as the case may be, to be called, held and conducted in such manner as the
Court deems fit, and where any such order is made, may give such ancillary
or conseguential directions asit deems expedient.

(2) The directions that may be given under subsection (1) include a
direction that one member of the company present in person or by proxy inthe
case of ameeting of the company, and one director in the case of the board
may apply to the Court for an order to take a decision which shall bind all the
members.

(3) Any meeting called, held and conducted in accordance with an order
under subsection (1), isfor al purposes deemed to be ameeting of the company
or of the board of directors duly called, held and conducted.

VOTING

248.—(1) At any general meeting, a resolution put to the vote shall be
decided on a show of hands, unless a pall is (before or on the declaration of
the result of the show of hands) demanded by—

(a) the chairman, where he is a shareholder or a proxy ;
(b) at least three members present in person or by proxy ;

(c) amember or members present in person or by proxy and representing
at least one tenth of the total voting rights of all the members having the
right to vote at the meeting ; or

(d) any member or members holding sharesin the company conferring a
right to vote at the meeting being shares on which an aggregate sum has
been paid up equal to at least one-tenth of the total sum paid up on al the
shares conferring that right.

(2) Unless a poll is so demanded, a declaration by the chairman that a
resol ution has on ashow of hands been carried unanimously or by aparticular
magjority, or lost, and an entry to that effect in the book contai ning the minutes
of the proceedings of the company, isaconclusive evidence of thefact, without
proof of the number or proportion of the votesrecorded in favour of, or against,
theresolution.

249.—(1) Any provision contained in a company’s articlesis void if it
would have the effect of—

(a) excluding the right to demand a poll at a general meeting on any
question other than the election of the chairman of the meeting or the
adjournment of the meeting ; or
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(b) making ineffective ademand for apoll on any such questionwhichis
made by any of the persons mentioned in section 248 of thisAct.

(2) Theinstrument appointing aproxy to vote at ameeting of acompany
isalso deemed also to confer authority to demand or joinin demanding apoll,
and for the purposes of subsection (1), a demand by a person as proxy for a
member is the same as a demand by the member.

(3) Notwithstanding section 248 of thisAct and subsections (1) and (2)
of this section, there shall be no right to demand a poll on the election of
members of the audit committee under section 404 of thisAct.

250.—(1) On apoll taken at a meeting of acompany, or ameeting of
any class of members of a company, a member entitled to more than one
vote, if he votes, need not use all hisvotes or cast all the votes he usesin
the same way.

(2) Except as provided in subsection (4), if apoll isduly demanded, it
shall be taken in such manner as the chairman directs, and the result of the
poll is deemed to be the resolution of the meeting at which the poll was
demanded.

(3) Inthe case of an equality of votes, whether on ashow of hands or on
apoll, the chairman of the meeting at which the show of hands takes place or
at which the poll is demanded, shall be entitled to a second or casting vote.

(4) A poll demanded on the election of a chairman or on a question of
adjournment istaken immediately, and on any other question istaken at such
time as the chairman of the meeting directs, and any business other than that
upon which a poll has been demanded may be proceeded with pending the
taking of the poll.

251.—(1) Subject to section 252 of thisAct, every member has aright
to attend any general meeting of the company in accordance with the provisions
of section 107.

(2) In the case of joint holders, the vote of the senior joint holder who
tendersavote, whether in person or by proxy, shall be accepted to the exclusion
of thevotesof theother joint holders, and for thispurpose seniority isdetermined
by the order in which the names stand in the register of members.

(3) A member of unsound mind, or in respect of whom an order has been
made by any court having jurisdictioninlunacy, may vote, whether on ashow
of hands or on a poll, by his committee, receiver, curator bonis, or other
person in the nature of a committee, receiver or curator bonis appointed by
that court, and any such committee, receiver, curator bonis or other person
may vote by proxy.
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252. Every person who isentitled to receive notice of ageneral meeting
of the company as provided under section 251 of thisAct, isentitled to attend
such a meeting.

253. No objection shall beraised to the qualification of any voter except
at the meeting or adjourned meeting at which the vote objected to is given or
tendered, and every vote not disallowed at such meetingisvalidfor al purposes
and any such objection madein due time shall be referred to the chairman of
the meeting, whose decision isfinal and conclusive.

254.—(1) Any member of a company entitled to attend and vote at a
meeting of the company is entitled to appoint another person (whether a
member or not) as his proxy to attend and vote instead of him, and a proxy
appointed to attend and vote instead of a member has the same right as the
member to speak at the meeting, and unless the articles provide, this section
shall not apply in the case of a company not having a share capital.

(2) Inevery notice calling ameeting of acompany having ashare capital,
there shall appear a statement that a member entitled to attend and vote is
entitled to appoint a proxy or, where that is allowed, two or more proxies, to
attend and vote instead of him, and that a proxy need not be amember and if
default is made in complying with this subsection as respects any meeting,
each officer of the company is liable to a penalty in such amount as the
Commission shall specify initsregulations.

(3) Any provision contained in acompany’sarticlesisvoidinsofar asit
would have the effect of requiring the instrument appointing a proxy or any
other document necessary to show the validity of the appointment of a proxy,
to bereceived by the company or any other person more than 48 hours before
ameeting or adjourned meeting in order that the appointment may be effective
at the meeting.

(4) If, for the purpose of any meeting of acompany, invitationsto appoint
as proxy aperson or one of anumber of persons specified intheinvitations are
issued at the company’sexpense only to some of the membersentitled to receive
notice of the meeting and to vote by proxy at the meeting, each officer of the
company who authorises or permits their issue is liable to a penalty in such
amount asthe Commission shall specify initsregulations:

Provided that an officer isnot liable under this subsection by reason only of
the issue to a member at his request in writing of a form of appointment
naming the proxy or alist of personswilling to act as proxy if theform or list
is available on request in writing to every member entitled to vote at the
meeting by proxy.
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(5) A vote given in accordance with the terms of an instrument of proxy
isvalid notwithstanding the previous death, insanity of the principal, revocation
of the proxy or of the authority under which the proxy was executed, the
transfer of the sharein respect of which the proxy isgiven, wherenointimation
in writing of such death, insanity, revocation or transfer is received by the
company before the commencement of the meeting or adjourned meeting at
which the proxy is used.

(6) Theinstrument appointing aproxy shall beinwriting, under the hand
of the appointer or hisattorney duly authorised inwriting and, if the appointer
is a corporation, either by deed, or under the hand of an officer or attorney
duly authorised.

(7) The instrument appointing a proxy and the power of attorney or
other authority, under which it is signed or a certified copy of that power or
authority isdeposited at the registered office or head office of the company or
at such other placewithin Nigeriaasis specified for that purposein the notice
convening the meeting, at least 48 hours before thetimefor holding the meeting
or adjourned meeting, at which the person named in the instrument proposes
tovote, or, inthe case of apoll, at least 24 hours before the time appointed for
the taking of the poll, and if defaulted, the instrument of proxy shall not be
treated as valid.

(8) Thissection appliesto meetings of any class of members of acompany
asit appliesto general meetings of the company.

255.—(1) A corporation, whether acompany within the meaning of this
Act or not, may if itis—

(a) amember of another corporation, being acompany withinthe meaning
of thisAct, by resolution of itsdirectorsor other governing body, authorise
such person asit deemsfit to act asits representative at any meeting of the
company or at any meeting of any class of members of the company ; or

(b) acreditor (including aholder of debentures) of another corporation,
being acompany within the meaning of thisAct, by resolution of itsdirectors
or other governing body, authorise such person asit deemsfit to act asits
representative at any meeting of any creditors of the company held in
pursuance of thisAct or of any rule made thereunder or in pursuance of the
provisions contained in any debenture or trust deed, as the case may be.

(2) A person authorised as provided in subsection (1), is entitled to
exercise the same powers on behalf of the corporation which he represents
asthat corporation might exerciseif it werean individual shareholder, creditor
or holder of debentures of that other company.
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256.—(1) Except in the case of acompany with one member or provided
inthearticles, no business shall be transacted at any general meeting unlessa
guorum of members is present at the time when the meeting proceeds to
business and throughout the meeting.

(2) Except in the case of acompany with one member or provided inthe
articles, the quorum for the meeting of a company is one third of the total
number of members of the company or 25 members (whichever isless) present
in person or by proxy, but where the number of membersis not a multiple of
three, then the number nearest to onethird, but where the number of members
issix or less, the quorum istwo members and for the purpose of determining
aquorum, all members or their proxies shall be counted.

(3) Where a member withdraw from the meeting for what appears to
the chairman to be insufficient reasons and for the purpose of reducing the
guorum, and the quorum is no longer present, the meeting may continue with
the number present, and their decision bind all the shareholders but where
thereisonly one member, he may seek direction of the Court to take adecision.

(4) Wherethereisaquorum at the beginning, but no quorum later dueto
some shareholders leaving for what appears to the chairman to be sufficient
reasons, the meeting shall be adjourned to the same place, and time, in a
week’s time, and if there is no quorum still at the adjourned meeting, the
members present are then the quorum and their decision shall bind all
shareholders and where only one member is present, he may seek direction of
the Court to take a decision.

257. The compensation of managers of acompany shall be disclosed to
members of the company at the annual general meeting.

258.—(1) A resolution isan ordinary resolution when it has been passed
by a simple mgjority of votes cast by members of the company as, being
entitled to do so, vote in person or by proxy at ageneral meeting.

(2) A resolution isaspecial resolution when it has been passed by at
least three-fourths of the votes cast by members of the company as, vote
in person or by proxy at a general meeting of which 21 days notice,
specifying the intention to propose the resolution as a special resolution,
has been duly given :

Provided that, if it is so agreed by majority in number of the members having
the right to attend and vote at any such meeting, being a majority together
holding at least 95% in nominal value of the shares giving that right or, inthe
case of a company not having a share capital, together representing at least
95% of thetotal voting rights at that meeting of all the members, aresolution
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may be proposed and passed as aspecial resolution at ameeting of which less
than 21 days' notice has been given.

(3) At any meeting inwhich aspecial resolution issubmitted to be passed,
adeclaration of the chairman that the resolution iscarried is, unlessapoll is
demanded, conclusive evidence of the fact without proof of the number or
proportion of the votes recorded in favour of or against the resolution.

(4) In computing the majority of apoll demanded on the question that a
special resolution be passed, reference shall be had to the number of votes
cast for and against the resolution.

(5) For the purposes of this section, notice of ameeting is deemed to be
duly given and the meeting to be duly held when the notice is given and the
meeting held in the manner provided by thisAct or the articles.

(6) A company may, by its articles, provide that any matter not required
by the articles or thisAct to be passed by a special resolution, shall be passed
by an ordinary resolution.

259. All resolutions shall be passed at general meetings and are not
effective unless so passed, but in the case of a private company a written
resolution signed by all the members entitled to attend and vote are as valid
and effective as if passed in a general meeting.

260.—(1) Subject to provisionsof thissection, it isthe duty of acompany,
on the requisition in writing of such number of members as specified in this
section and (unless the company otherwise resolves) at the expense of the
company to—

(a) give to members of the company entitled to receive notice of the

next annual general meeting notice of any resolution submitted by a
member which may properly be moved and isintended to be moved at
that meeting ; and

(b) circulate to members entitled to receive notice of general meeting
any statement of not more than 1,000 words with respect to the matter
referred to in any proposed resolution or the business to be dealt with at
that meeting, and where the statement has more than 1,000 wordsto circul ate
asummary of it.

(2) The number of members necessary for arequisition under subsection
(1) shall be—

(a) any one or more members representing at least one-twentieth of the
total voting right of all the members having at the date of the requisition a
right to vote at the meeting to which the requisition relates ; or
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(b) at least 100 members holding sharesin the company on which there
has been paid up an average sum, per member, of at |east N500.

(3) Notice of any such resolution shall be given, and any such statement
shall be circulated, to members of the company entitled to receive notice of
the meeting, by serving a copy of the resolution or statement on each such
member in any manner permitted for service of notice of the meeting, and
notice of such resolution is given to any other member of the company by
giving notice of the general effect of the resolution in any manner permitted
for giving notice of meetings of the company :

Provided that the copy is served, or notice of the effect of the resolution is
given, asthe case may be, in the same manner and at the same time as notice
of the meeting and, where it is not practicable for it to be served or given at
that time, it shall be served or given as soon as practicable.

(4) A company is not bound under this section to give notice of any
resolution or to circul ate any statement unless—

(a) acopy of the requisition signed by the requisitionists (two or more
copieswhich between them contain the signatures of all the requisitionists)
is deposited at the registered office of the company—

(i) inthe case of arequisition requiring notice of aresolution, at least
six weeks before the meeting, and

(i) in the case of any other requisition, at least one week before the
meeting ; and
(b) thereis deposited or tendered with the requisition, asum reasonably
sufficient to meet the company’sexpensesin giving effect to it, but if, after
acopy of arequisition requiring notice of aresolution has been deposited at
the registered office of the company, an annual general meeting is called
for adate six weeks or less, the copy, though not deposited within the time
required by this subsection, is deemed to have been properly deposited for
that purposes.

(5) The company is also not bound under this section to circulate any
statement if, on the application of the company or any other person who claims
to be aggrieved, the court is satisfied that the rights conferred by this section
are being abused to secure needless publicity for defamatory matter, and the
Court may order the company’s costs on an application under this section to
be paid in whole or in part by the requisitionist, notwithstanding that the
reguisitionist isnot party to the application.

(6) Notwithstanding anything in the company’sarticles, the businesswhich
may be dealt with at an annual general meeting includes any resolution of
which naticeis given in accordance with this section and for purposes of this
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subsection, noticeisdeemed to have been given, notwithstanding the accidental
omissionin giving it to one or more members.

(7) Wherethereisdefault in complying with the provisions of thissection,
each officer of the company is liable to a penalty in such amount as the
Commission shall specify initsregulations.

261. Whereby any provision contained inthisAct, special noticeisrequired
of aresolution, the resolution is not effective unless notice of the intention to
move it has been given to the company at least 28 days before the meeting at
which it isto be moved, and the company shall giveits members notice of any
such resol ution at the sametime and in the same manner asit givesnotice of the
meeting, or if that is not practicable, shall give them notice thereof, either by
advertisement in anewspaper having an appropriate circulation, or in any other
mode allowed by the articles, at least 21 days before the meeting :

Provided that if, after notice of the intention to move such aresolution hasbeen
given to the company, a meeting is called for a date 28 days or less after the
notice has been given, the notice, though not given within the time required by
this section, is deemed to have been properly given.

262.—(1) Subject to section 51 (7) (b) of this Act, a printed copy of
every resolution or agreement to which this section applies shall, within 15
daysafter the passing or making of the resol ution or agreement, be forwarded
to the Commission.

(2) Where, pursuant to the provisions of sections 49-52 of thisAct, a
company by special resolution alters the provisions of its memorandum and
the Commission is satisfied that the alteration is not in compliance with the
applicable provisions of those sections, it may refuse to file a copy of the
resolutioninitsrecordsand shall notify the company, and any person aggrieved
by the refusal may appeal to the court within 21 days from the receipt of the
notification.

(3) A copy of every such resolution or agreement shall be embodied in
or annexed to every copy of the articlesissued after the passing of theresolution
or making of the agreement.

(4) Thissection appliesto—
(a) special resolutions;;

(b) resolutions which have been agreed to by all the members of a
company, but which, if not so agreed to, would not have been effective,
unless they had been passed as special resolution ;

(c) resolutions or agreements which have been agreed to by all the
members of any class of shareholders but which, if not so agreed to, would
not have been effective, unless they had been passed by some particular
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majority or in some particular manner, and al resolutions or agreements
which effectively bind all the members of any class of shareholdersthough
not agreed to by all those members; and

(d) resolutions requiring a company to be wound up voluntarily, passed
under section 620 (1) (a) of thisAct.

(5) If acompany failsto comply with subsection (1), the company and
each officer of the company are liable to a penalty in such amount as the
Commission shall specify initsregulations.

(6) If acompany failsto comply with subsection (3), the company and
each officer of the company are liableto apenalty for each copy in respect of
which default is made in such amount as the Commission shall specify in its
regulations.

(7) For the purposes of subsections (5) and (6), aliquidator is deemed to
be an officer of the company.

263. Where aresolution is passed at an adjourned meeting of—

(a) acompany,

(b) the holders of any class of sharesin a company, or

(c) the directors of a company, the resolution shall, for all purposes be

treated as having been passed on the date on which it was in fact passed,
and not be deemed to have been passed on any earlier date.

MisceLLANEOUS MATTERS RELATING TO M EETINGS AND PROCEEDING

264.—(1) The chairman may, with the consent of any meeting at which
a quorum is present (and shall if so directed by the meeting), adjourn the
meeting from timeto time and placeto place, but no business shall betransacted
at any adjourned meeting other than the business|eft unfinished at the meeting
from which the adjournment took place.

(2) When ameeting is adjourned for 30 days or more, notice of the
adjourned meeting and the business to be transacted shall be given asin
the case of an original meeting, but if otherwise it shall not be necessary
to give any notice of an adjournment or of the business to be transacted at
an adjourned meeting.

(3) If within one hour from the time appointed for the meeting a
guorum is not present, the meeting if convened upon the requisition of
members shall be dissolved, but in any other case, it shall stand adjourned
to the same day in the next week, at the same time and place or to such
other day and at such other time and place as the chairman, and in his
absence the directors, may direct.
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(4) If ameeting stands adjourned under subsection (3) any two or more
members present at the place and time to which it so stands adjourned shall
form aquorum and their decision shall bind al shareholders, and where only
one member is present, he may seek the direction of the Court to take a
decision.

(5) The provisions of this section do not apply to a company with one
member.

265.—(1) The chairman, of the board of directors shall preside as
chairman at every general meeting of the company, and if there is no such
chairman, if heis not present within one hour after the time appointed for the
holding of the meeting or isunwilling to act, the directors present shall elect
one among themselves to be chairman of the meeting.

(2) If at any meeting no director is willing to act as chairman or no
director is present within one hour after the time appointed for holding the
meeting, the members present shall choose one among themselves to be
chairman of the meeting.

(3) The duties and powers of the chairman includes a duty to—

(a) preserve order and power to take such measures as are reasonably
necessary to do so ;
(b) see that proceedings are conducted in a regular manner ;

(c) ensurethat thetrue intention of the meeting iscarried out in resolving
any issue that arises before it ;

(d) ensure that all questions that arise are promptly decided ; and
(e) act in the interest of the company.

(4) The Chairman shall cast hisvote in the interest of the company asa
whole, but if he is ashareholder, he may cast it in his own interest.

(5) The Chairman has power to adjourn a meeting in accordance with
section 264 (1) of thisAct.

(6) The chairman of apublic company shall not act asthe chief executive
officer of such company.

266.—(1) With the exception of a company having a single member,
every company shall cause minutes of all proceedings—
(a) of general meetings,
(b) at meetings of its directors, and
(c) at meetings of its managers, to be entered in books kept for that
purpose.
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(2) Any such minute if purported to be signed by the chairman of the
meeting at which the proceedings were held, or by the chairman of the next
succeeding meeting, is prima facie evidence of the proceedings.

(3) Where minutes have been made, in accordance with the provisions
of this section, of the proceedings at any general meeting of the company,
meeting of directorsor managers, then, until the contrary isproved, the meeting
is deemed to have been duly held and convened, and all proceedings had at
the meeting to have been duly had, and al appointments of directors, managers
or liquidators are deemed to be valid.

(4) In the case of a company that has only one member—
(a) where that single member takes any decision that—
(i) may be taken by the company in general meetings, and
(i) has effect as if agreed by the company in general meeting, he
shall provide the board with details of that decision ; and
(b) if a person failsto comply with this section he commits an offence
andisliableto apenalty for each day the default continuesin such amount
as the Commission shall specify in its regulations, and failure to comply
with this section does not affect the validity of any decision taken by that
single member.

(5) If acompany failsto comply with subsection (1), the company and
every officer of the company are liable to a penalty for every day the default
continuesin such amount asthe Commission shall specify initsregulations.

267.—(1) The books containing the minutes of proceedings of any
general meeting of acompany held on or after the commencement of thisAct,
shall be kept at the registered office of the company, and shall during business
hours (subject to such reasonable restrictions as the company may by its
articlesor in general meeting impose, but so that at least six hoursin each day
be allowed for inspection) be open to inspection by memberswithout charge.

(2) Any member isentitled to be furnished within seven days after receipt
of hisregquest in that behalf to the company, with a copy of any such minutes
certified by the secretary at a charge not exceeding N100 for every page.

(3) If any inspection required under this section isrefused or if any copy
required under this section is not sent within required time, the company and
every officer of the company are liablein respect of each default to a penalty
in such amount asthe Commission shall specify initsregulations.

(4) Inthe case of any such refusal or default, the Court may by order
compel an immediate inspection of the booksin respect of al proceedings of
general meetings, or direct that the copies required be sent to the person
requiring them.
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268. The provisions of theforegoing sections apply to any class meetings
except where expressly excluded by this Act.

CHaAPTER 11—DIRECTORS

269.—(1) A Director of acompany registered under thisAct isaperson
duly appointed by the company to direct and manage the business of the
company.

(2) Thereis a rebuttable presumption in favour of any person dealing
with the company that all persons who are described by the company as
directors, whether as executive or otherwise, is duly appointed.

(3) Where a person not duly appointed acts or holds himself out as a
director, he commitsan offence and isliable on conviction to imprisonment for
aterm of two years or afine asthe Court deemsfit for each day he so acts or
holds out himself asadirector or both and shall berestrained by the company.

(4) If itisthe company that holdshim out asadirector, itisliableto afine
in such amount asthe Commission shall specify initsregulationsfor each day
it holds him out, and he and the company may be restrained by any member
from so acting until heisduly appointed.

270.—(1) Without prejudiceto the provisions of sections 269 and 276 of
thisAct, and for the purposes of sections279, 301 and 307 of thisAct, “ director”
shall include any person on whose instructions and directions the Directors
are accustomed to act.

(2) Subject to sections 301, 306 and 307 of thisAct, nothing contained in
section 276 of thisAct is deemed to derogate from the duties or liabilities of
the duly appointed directors.

(3) Whereapersonin his professional capacity givesadviceand adirector
actsonit, that shall not be construed to make such a person under thisAct a
person in accordance with whose directions or instructions the director of a
company is accustomed to act.

APPOINTMENT OF DIRECTORS

271.—(1) Every company, not being a small, company shall have at
least two directors.

(2) Subject to subsection (1), any company whose number of directors
fallsbelow two shall, within one month of its so falling, appoint new directors
and shall not carry on business after the expiration of one month, unless such
new directors are appointed.

(3) A director or member of acompany, not being asmall company, who
knows that a company carries on business after the number of directors has
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fallen below two for more than 60 daysis liable for al liabilities and debts
incurred by the company during that period when the company so carried on
business.

272. Subject to section 271 of thisAct, the number of directors and the
names of the first directors shall be determined in writing by the subscribers
of the memorandum of association or amajority of them or the directors may
be named in the articles.

273.—(1) The members at the annual general meeting may re-elect or
reject directors and appoint new ones.

(2) In the event of all the directors and shareholders dying, any of the
personal representatives apply to the Court for an order to convene ameeting
of all the personal representatives of the shareholders entitled to attend and
vote at a general meeting to appoint new directors to manage the company,
and if they fail to convene a meeting, the creditors, if any, may do so.

274.—(1) The Board of directors may appoint new directorsto fill any
casual vacancy arising out of death, resignation, retirement or removal.

(2) Where a casual vacancy isfilled by the directors, the person may be
approved by the general meeting at the next annual general meeting, and if not
so approved, he shall immediately cease to be adirector.

(3) The directors may increase the number of directors if it does not
exceed the maximum allowed by the articles, but the general meeting may
increase or reduce the number of directors generally, and may determinein
what rotation the directors shall retire, provided that such reduction shall not
invalidate any prior act of the removed director.

275.—(1) A public company shall have at least three independent
directors.

(2) In apublic company, any person who nominates candidates for the
board who would comprise a majority of the members of the board shall
nominate at |least three persons who would be independent directors.

(3) Inthissection, “independent director” meansadirector of the company
who, or whose relatives either separately or together with him or each other,
during the two years preceding the time in question—

(a) was not an employee of the company ;
(b) did not—

(i) make to or receive from the company payments of more than
20,000,000, or
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(if) own more than a 30% share or other ownership interest, directly
or indirectly, in an entity that made to or received from the company
payments of more than the amount stated in subparagraph (i) or act asa
partner, director or officer of a partnership or company that made to or
received from the company payments of more than such amount ;

(c) did not own directly or indirectly more than 30% of the shares of any
type or class of the company, and

(d) was not engaged directly or indirectly asan auditor for the company.

276. Where a person not duly appointed as a director acts as such on
behalf of the company, his act does not bind the company and heis personally
liable for such action, but where it is the company which holds him out as
director, the company is bound by his acts.

277.—(1) The shareholding qualification for directors may be fixed by
the articles of association of the company and unless so fixed no shareholding
qualification shall berequired.

(2) Itisthe duty of every director who is by the articles of the company
required to hold a specified share qualification, and who is not already so
qualified, to obtain qualification within two months after his appointment.

(3) The office of director of a company is vacated if the director does
not, within two monthsfrom the date of hisappointment, obtain hisqualification
or after the expiration of the said period, he ceases at any time to hold his
shareholding qualification.

(4) A person vacating office under this section isincapable of being re-
appointed a director of the company until he has obtained his shareholding
qualification.

(5) If, after the expiration of the period, any unqualified person actsasa
director of the company, he is liable to a penalty in such amount as the
Commission shall specify initsregulationsfor every day betweentheexpiration
of the said period or the day on which he ceased to be qualified, as the case
may be, and the last day on which it is proved that he acted as a director.

278.—(1) Any person who isappointed or to hisknowledge proposed to
be appointed director of a public company and who is 70 or more years old
shall disclose this fact to the members at the general meeting.

(2) Any person who is proposed to be appointed a director of a public
company shall disclose any position he holds asadirector in any other public
company at the meeting in which heis proposed for appointment asadirector.
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(3) Any person who fails to disclose his age or multiple directorship as
required under this section shall, without prejudiceto the provisions of section
307 (4) of thisAct, be liable to a penalty in such amount as the Commission
shall specify initsregulations.

279.—(1) If any person, being an insolvent person, acts asdirector of or
directly or indirectly takes part in, or is concerned in the management of any
company, he commits an offence and is liable on conviction to afine as the
Court deems fit, or imprisonment for a term of at least six months but not
more than two years, or both.

(2) Inthis section, “company” includes an unregistered company.
280.—(1) Where—

(a) aperson is convicted by a High Court of any offence in connection
with the promotion, formation or management of a company, or

(b) in the course of winding-up a company, it appears that a person—

(i) has been guilty of any offence for which heisliable (whether he
has been convicted or not) under sections 668-670 of thisAct, or

(i) has been guilty of any offence involving fraud, the court shall
make an order that that person shall not be a director of or in any way,
whether directly or indirectly, be concerned or take part in the
management of acompany for aspecified period not exceeding 10 years.

(2) The period of disqualification referred to in subsection (1) shall
commence after the sentence for the offence has been served or on the date
the fine for the offenceis paid.

(3) Inthissection, the*High Court and the court”, where used in relation
to the making of an order against any person by virtue of subsection (1) (a),
includes the court before which heis convicted, as well as any court having
jurisdiction to wind up the company, and in relation to the granting of leave
means any court having jurisdiction to wind up the company as respectswhich
leaveis sought.

(4) A person intending to apply for the making of an order under this
section by the court having jurisdiction to wind-up a company shall give at
least 10 days' notice of hisintention to the person against whom the order is
sought, and on the hearing of the application, the last mentioned person may
appear in person and give evidence or call withesses.

(5) An application for the making of an order under this section by the
court having jurisdiction to wind-up a company, may be made by the official
receiver, theliguidator of the company or person who isor has been amember
or creditor of the company, and on the hearing of any application for an order
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under this section by the official receiver or theliquidator, or of any application
for leave under this section by a person against whom an order has been
made on the application of the official receiver or liquidator, the official receiver
or liquidator shall appear and call the attention of the court to any matter
which seem to him to be relevant, and may himself give evidence or call
withesses.

(6) An order may be made by virtue of subsection (1) (b) (ii),
notwithstanding that the person concerned may be criminally liablein respect
of the matters on the ground of which the order is to be made, and for the
purposes of the said paragraph (b) (ii), “officer” includes any person in
accordance with whose directions or instructions the directors of the company
have been accustomed to act.

(7) If any person acts in contravention of an order made under this
section, he commits an offence and in respect of each offence, is liable on
conviction to afine asthe Court deemsfit or to imprisonment for aterm of at
least six months or more than two years, or both.

281. A person may be appointed adirector for life provided that he shall
be removable under section 288 of thisAct.

282. Subject to the provisions of thisAct, a person may be appointed a
director of a public company notwithstanding that he is 70 years or more of
age but special noticeshall berequired of any resolution appointing or approving
the appointment of such a director for the purposes of this section, and the
notice given to the company and by the company to its members shall state
the age of the person to whom it relates.

283. Thefollowing persons shall be disqualified from being director—

(a) aninfant, that is, a person under the age of 18 years;

(b) alunatic or person of unsound mind ;

(c) aperson suspended or removed under section 288 of thisAct ;

(d) aperson disqualified under sections 279, 280, 284 of thisAct ; and

(e) acorporation other than its representative appointed to the board for
agiven term.

284.—(1) The office of director shall be vacated if the director—

(a) ceases to be a director by virtue of section 277 of thisAct ;

(b) becomes bankrupt or makes any arrangement or composition with
his creditors;

(c) becomes prohibited from being a director by reason of any order
made under sections 280-281 of thisAct ;
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(d) becomes of unsound mind ; or
(e) resigns his office by notice in writing to the company.

(2) Where adirector presents himself for re-election, arecord of his
attendance at the meetings of the board during the preceding one year
shall be made available to members at the general meeting where heisto
be re-elected.

285.—(1) Unlessthe articles provide, at the first annual general meeting
of the company all the directors shall retire from office, and at the annual
general meeting in every subsequent year onethird of the directors or if their
number is not three or a multiple of three, then the number nearest one-third
shall retire from office.

(2) Thedirectorstoretirein every year are those who have been longest
in officesincetheir last election, but as between personswho becamedirectors
on the same day those to retire are (unless they agree among themselves)
determined by lot.

(3) The company at the meeting at which adirector retiresin the manner
mentioned in subsections (1) and (2), may fill the vacated office by electing a
person to that office and in default, theretiring director is, if offering himself
for re-election, deemed to have been re-elected, unless at such meeting it is
expressly resolved not to fill such vacated office or unlessaresolution for the
re-election of such director have been put to the meeting and lost.

(4) No person other than a director retiring at the meeting is, unless
recommended by the directors, eligible for election to the office of director at
any general meeting unless not less than three nor more than 21 days before
the date appointed for the meeting there shall have been | eft at the registered
office or head office of the company notice in writing, signed by a member
duly qualified to attend and vote at the meeting for which such noticeisgiven,
of hisintention to propose such person for election, and also noticein writing
signed by that person of hiswillingnessto be elected.

286. The acts of a director, manager, or secretary are valid
notwithstanding any defect that may afterwards be discovered in his
appointment or qualification.

287.—(1) At a general meeting of a company other than a private
company, amotion for the appointment of two or more persons asdirectors of
the company by asingle resolution shall not be made, unlessresolution that it
shall be made hasfirst been agreed to by the meeting without any vote being
givenagainst it.

(2) A resolution moved in contravention of thissectionisvoid, whether
or not its being so moved was objected to at thetime :
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Provided that—

(a) thissubsection shall not be taken as excluding the operation of section
286 of thisAct ; and

(b) where a resolution so moved is passed, ho provision for automatic
re-appointment of retiring directorsin default of another appointment applies.

(3) For the purposes of this section, a motion for approving a person’s
appointment or for nominating aperson for appointment istreated asamotion
for hisappointment.

(4) Nothing in this section appliesto aresol ution altering the company’s
articles.

RemovaL oF DIRECTORS

288.—(1) A company may by ordinary resolution remove a director
before the expiration of his period of office, notwithstanding anything in its
articles or in any agreement between the company and him.

(2) A special noticeis required of any resolution to remove a director
under this section, or to appoint some other person instead of a director so
removed, at the meeting at which heisremoved, and on receipt of notice of an
intended resol ution to remove adirector under this section, the company shall
immediately send a copy of the noticeto the director concerned and (whether
or not he is a member of the company) and is entitled to be heard on the
resolution at the meeting.

(3) Where noticeisgiven of anintended resolution to remove adirector
under this section and the director concerned makes, with respect to it,
representationsin writing to the company (not exceeding areasonable length)
and requeststheir notification to members of the company, the company shall,
unless the representations are received by it too late for it to do so—

(a) in any notice of the resolution given to members of the company,
state the fact of the representations having been made ; and

(b) send a copy of the representations to every member of the company
to whom notice of the meeting is sent (whether before or after receipt of the
representations by the company), and if acopy of the representations is not
sent as required in this section because it is received too late or because of
the company’s default, the director may (without prejudiceto hisright to be
heard orally) require that the representations are read out at the meeting :

Provided that copies of the representations need not be sent out and the
representations need not be read out at the meeting if, on the application
either of the company or any other person who claims to be aggrieved, the
court is satisfied that the rights conferred by this section are being abused to
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secure needless publicity for defamatory matter and the court may order the
company’s costs on an application under this section to be paid inwholeor in
part by the director, notwithstanding that he is not a party to the application.

(4) A vacancy created by the removal of adirector under this section, if
not filled at the meeting at which he is removed, may be filled as a casual
vacancy.

(5) A person appointed director in place of aperson removed under this
section istreated, for the purpose of determining the time at which he or any
other director istoretire, asif he had become director on the day on which the
person in whose place he is appointed was last appointed a director.

(6) Nothingin thissectionistaken asdepriving aperson removed under
it of compensation or damages payableto him in respect of the termination of
his appointment as adirector or of any appointment terminating with that as
director, or as derogating from any power to remove a director which may
exist apart from this section.

ProceepinGs oF DIRECTORS

289.—(1) Thedirectors may meet together for the dispatch of business,
adjourn and otherwise regulate their meetings as they think fit, and the first
meeting of the directors shall be held not later than six months after the
incorporation of the company.

(2) Unless the articles provide otherwise, any question arising at any
meeting is decided by asimple majority of votes, and in case of an equality of
votes, the chairman has a second or casting vote.

(3) A director may, and the secretary on the requisition of a director
shall, at any time summon a meeting of the directors.

(4) The directors may elect achairman of their meetings and determine
the period for which heisto hold office, but if no such chairman is elected or
if at any meeting the chairman is not present within five minutes after thetime
appointed for holding same, the directors present may choose one of them to
be chairman of the meeting.

(5) Thedirectors may delegate any of their powersto amanaging director
or to committees consisting of such member or members of their body asthey
think fit and the managing director or any committee so formed shall, in the
exercise of the powers so delegated, conform to any regulations that may be
made by the directors.

(6) A committee may elect a chairman of its meeting, and if no such
chairman is elected, or if at any meeting the chairman is not present within
five minutesafter thetime appointed for holding the same, the members present
may choose one of them to be chairman of the meeting.

Proceedings
of directors.
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(7) A committee may meet and adjourn as it deems proper, and any
guestion arising is determined by amajority of votes of the members present,
and in the case of equality of votesthe chairman has asecond or casting vote.

(8) Aresolutioninwriting, signed by all the directorsfor the time being
entitled to receive notice of ameeting of thedirectors, isasvalid and effectual
asif it had been passed at a meeting of the directors duly convened and held.

(9) Inal thedirectors meetings, each director isentitled to one vote.

290.—(1) Unless the articles provide otherwise, the quorum necessary
for the transaction of the business of directors are two where there are not
morethan six directors, but wherethere are morethan six directors, the quorum
isone-third of the number of directors, and where the number of directorsis
not amultiple of three, then the quorum is one third to the nearest number.

(2) Whereacommittee of directorsisappointed by the board of directors,
theboard shall fix itsquorum, but where no quorumisfixed, thewhole committee
shall meet and act by amajority.

291. Where the board is unable to act because a quorum cannot be
formed, the general meeting may act in place of the board and where a
committee is unable to act because a quorum cannot be formed, the board
may act in place of the committee.

292.—(1) Every director is entitled to receive notice of the directors
meetings, unless heisdisqualified by any reason under the Act from continuing
with the office of director.

(2) Thereshall begiven 14 days noticeinwritingto all directorsentitled
to receive notice unless provided in the articles.

(3) Failureto give notice in accordance with subsection (2) invalidates
the meeting.

(4) Unless the articles provide otherwise, it is not necessary to give
notice of ameeting of directorsto any director absent from Nigeria, but if he
has given an address in Nigeria, the notice shall be sent to such an address.

RemUNERATION AND OTHER PAYMENTS

293.—(1) The remuneration of the directors is determined by the
company in general meeting and such remuneration is deemed to accrue from

day-to-day.

(2) Thedirectors may also be paid travelling, hotel and other expenses
properly incurred by them in attending and returning from meetings of the
directors, committee of the directors, general meetings of the company or in
connection with the business of the company.
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(3) Where remuneration has been fixed by the articles, it is alterable
only by aspecia resolution.

(4) A company isnot bound to pay remuneration to directors, but where
the company agreesto pay, the directors shall be paid such remuneration out
of the fund of the company.

(5) The amount of remuneration is a debt from the company so that if
directors take office on the basis of the articles, they shall be able to sue the
company on account of the debt or proveit in liquidation.

(6) A director who receives more money than heisentitled to, isguilty of
misfeasance and is accountable to the company for such money.

(7) Theremunerations of directorsis apportionable.

294.—(1) A managing director receives such remuneration (whether
by way of salary, commission, participation in profits, or partly in oneway and
in another) as the directors may determine.

(2) Where a managing director isremoved for any reason under section
288 of thisAct, hemay claim for breach of contract if thereisany or wherea
contract could be inferred from the terms of the articles.

(3) Where he performs some services without a contract, he is entitled
to payment on a quantum merit.

295.—(1) It isnot lawful for acompany to pay adirector remuneration
(whether as director or otherwise) free of income tax, or calculated by
reference to or varying with the amount of his income tax, or at or with the
rate or standard rate of income tax, except under a contract which was in
effect at the commencement of this Act, and provides expressly, and not by
reference to the articles, for payment or remuneration.

(2) Any provision contained in a company’s articles or in any contract
other than such acontract as mentioned in subsection (1), or in any resolution
of a company or of a company’s directors for payment to a director of
remuneration as mentioned in subsection (1), shall have effect asif it provided
for payment, as agross sum subject to income tax, of the net sum for which it
actually provides.

(3) This section does not apply to remuneration due before this Act
comes into effect or in respect of a period before it comes into effect.

296.—(1) It is not lawful for a company to make a loan to any person
who isits director or adirector of its holding company, or to enter into any
guarantee or provide any security in connection with aloan made to such a
person as earlier mentioned by any other person :
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Provided that nothing in this section applies—

(a) subject to subsection (2), to anything done to provide any such
person as mentioned in this subsection with funds to meet expenditure
incurred or to be incurred by him for the purposes of the company or
for the purpose of enabling him to properly discharge his duties as an
officer of the company ; or

(b) inthe case of acompany whose ordinary businessincludesthelending
of money or the giving of guarantees in connection with loans made by
other persons, to anything done by the company in the ordinary course of
that business.

(2) Subsection (1) (a) does not authorise the making of any loan, or the
entering into any guarantee, or the provision of any security except—

(a) with the prior approval of the company given at ageneral meeting at
which the purposes of the expenditure, the amount of the loan or the extent
of the guarantee or security, are disclosed ; or

(b) on condition that, if the approval of the company is not given asin
subsection (2)(a) at or before the next annual general meeting, the loan
shall be repaid or the liability under the guarantee or security shall be
discharged, within six months from the conclusion of that meeting.

(3) Where the approval of the company is not given as required by any
such condition, the directors authorising the making of the loan, the entering
into the guarantee or the provision of the security, are jointly and severaly
liable to indemnify the company against any lossarising fromiit.

297. A company shall not make to any director of the company any
payment by way of compensation for loss of office, or as consideration for or
in connection with hisretirement from office, unless particul ars with respect
to the proposed payment and the amount have been disclosed to members of
the company and the proposal is approved by the company.

298.—(1) If in connection with the transfer of the whole, or any part of
the undertaking or property of acompany, it is proposed to make any payment
to adirector of the company by way of compensation for loss of office, or as
consideration for or, in connection with hisretirement from office, the payment
is unlawful unless particulars with respect to the proposal and the amount
have been disclosed to members of the company and the proposal isapproved
by the company.

(2) Where a payment declared by this section to beillegal ismadeto a
director of a company, the amount received is deemed to have been received
by him in trust for the company.
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299.—(1) Where, in connection with the transfer to any person of all or  Directors to

any of the shares in acompany, being a transfer resulting from— diSC'OSEt f
payment for
(a) an offer made to the general body of shareholders, loss of
(b) an offer made by or on behalf of some other body corporate with a F’ff'cet' ete,,
view to the company becoming its subsidiary or asubsidiary of itsholding 'Cgscg an

company,

(c) an offer made by or on behalf of an individual with a view to his
obtaining theright to exercise or control the exercise of at |east one-third of
the voting power at any general meeting of the company, or

(d) any other offer which is conditional on acceptance to a given extent
payment isto be madeto adirector of the company by way of compensation
for loss of office, or asconsideration for or in connection with hisretirement
fromoffice, itistheduty of that director to do al thingsreasonably necessary
to secure that particulars with respect to the proposed payment and the
amount, are included in or sent with any notice of the offer made for their
shares which is given to any shareholder.

2) If—

(a) any such director fails to do all things reasonably necessary as
mentioned in this section, or

(b) any person who has been properly required by any such director to
includethe said particularsin or send them with any such noticefailssoto do,

heisliableto apenalty in such amount asthe Commission shall specify inits
regulations.

(3) If—

(a) the requirements of subsection (1) of this section are not complied
with in relation to any such payments; or

(b) the making of the proposed payment is not, before the transfer of
any sharein pursuance of the offer, approved by a meeting summoned for
the purpose of the holders of the shares to which the offer relates and of
other holders of shares of the same class as any of the said shares, any
sum received by the director on account of the payment is deemed to have
been received by him in trust for any person who has sold his shares as a
result of the offer made, and the expenses incurred by him in distributing
that sum amongst those persons shall be borne by him and not retained out
of that sum.

(4) Where the shareholders referred to in subsection (3) (b) are not all
the members of the company and no provision is made by the articles for
summoning or regulating such ameeting asis mentioned in that paragraph, the
provisionsof thisAct and of the company’sarticlesrelating to general meetings
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of the company, for that purpose, apply to the meeting either without
modification or with such modification asthe Commission on the application
of any person concerned may direct for the purpose of adapting them to the
circumstances of the meeting.

(5) If at ameeting summoned for the purpose of approving any payment
asrequired by subsection (3) (a), aguorum isnot present and, after the meeting
has been adjourned to alater date, aquorum isagain not present, the payment
is, for the purposes of that subsection be deemed to have been approved.

300.—(1) Where, in proceedingsfor the recovery of any payment which
has been received by any person in trust by virtue of section 298 and 299 (1)
and (3) of thisAct, it is shown that—

(a) the payment was made in pursuance of any arrangement entered
into as part of the agreement for the transfer in question, or within oneyear
but before two years after that agreement or the offer leading thereto ; and

(b) the company or any person to whom the transfer was made was
privy to that arrangement, the payment is deemed, except in so far as the
contrary is shown, to be one to which the subsections apply.

(2) If in connection with any such transfer mentioned in sections 298
and 299 of thisAct—

(a) the price to be paid for any share held by adirector of the company
whose officeisto be abolished or whoistoretirefrom officein the company
held by himisin excess of the price obtainable at the time by other holders
of the like shares; or

(b) any valuable consideration is given to any such director, the excess
or the money value of the consideration, as the case may be, shall, for the
purposes of that section, be deemed to have been a payment made to him
by way of compensation for loss of office, or as consideration for or in
connection with his retirement from office.

(3) Referencesin sections 297-299 of thisAct to payments made to any
director of a company by way of compensation for loss of office or as
consideration for or in connection with his retirement from office does not
include any bona fide payment by way of damages for breach of contract or
by way of pension in respect of past services and for the purposes of this
subsection, “pension” includes any superannuation allowance, superannuation
gratuity or similar payment.

(4) Nothing in section 298 or 299 of thisAct shall be taken to prejudice
the operation of any rule of law requiring disclosure to be made with respect
to any such payments as are mentioned there, or with respect to any other like
payments made, or to be made, to the directors of a company.
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DiscLosuRE oF DIRECTORS' INTERESTS
301.—(1) Every company shall keep a register showing as respects Register of
each director of the company (not being its holding company) the number, g! reCe'LOYIz _
areholding,

description and amount of sharesin, debentures of the company or any other
body corporate, being the company’s subsidiary, holding company, or a
subsidiary of the company’s holding company, which are held by or intrust for
him or of which he has any right to become the holder:Provided that the
register need not include shares in any body corporate which is the wholly-
owned subsidiary of another body corporate, and for this purpose, a body
corporateiswholly-owned subsidiary of another if it has no members but that
other and that other’s wholly-owned subsidiaries and its or their nominees.

(2) Where any share or debenture fail to be or cease to be recorded in
the said register in relation to any director by reason of atransaction entered
into after the commencement of thisAct and while heisadirector, theregister
shall also show the date of, and price or other consideration for the transaction:
Provided that where there is an interval between the agreement for any such
transaction and the compl etion thereof, the date is that of the agreement.

(3) The nature and extent of a director’s interest or right in or over
shares or debenturesrecorded in relationto himinthe said register shall, if he
S0 requires, be indicated in the register.

(4) Thecompany shall not by virtue of anything donefor the purposes of
this section, be affected with notice of, or put upon inquiry asto the rights of
any person in relation to shares or debentures.

(5) The said register shall, subject to the provisions of this section, be
kept at the company’s registered or head office and be open to inspection
during business hours (subject to such reasonabl e restrictions as the company
may by its articles or in general meeting impose, so that at least two hoursin
each day be allowed for inspection)—

(a) during the period beginning 14 days before the date of the company’s
annual general meeting and ending three days after the date of itsconclusion,
it shall be open to the inspection of any member or holder of debentures of
the company ; and

(b) during that or any other period, it shall be open to the inspection of
any person acting on behalf of the Commission.

(6) In computing the 14 days and the three days mentioned in
subsection (5), any day which isa Saturday, Sunday or apublic holiday is
disregarded.

etc.



A 176

2020 No. 3 Companies and Allied Matters Act, 2020

General
duty to give
notice, etc.

(7) Without prejudice to the rights conferred by subsection (5), the
Commission may, at any time, request for the production to it of acopy of the
register, or any part thereof.

(8) The register shall also be produced at the commencement of the
company’sannual general meeting and remain open and accessible during the
continuance of the meeting to any person attending the meeting.

(9) If default is made in complying with subsection (1) or (2), or if any
inspection required under this section is refused, or any copy required is not
sent within areasonable time, the company and each officer of the company
areliable to a penalty in such amount as the Commission shall specify inits
regulations, andif default ismadein complying with subsection (8), the company
and every officer of the company areliableto apenalty in such amount asthe
Commission shall specify initsregulations.

(20) If any inspection required under this section is refused, the Court
may, by order, compel an immediate inspection of the register.

(12) For the purposes of this section—

(a) any person, in accordance with whose directions or instructions the
directors of a company are accustomed to act, is deemed to be a director
of the company ; and

(b) adirector of acompany isdeemed to hold or to have any interest or
right in or over, any share or debenture, if a permanent representative of
the body corporate other than the company holds them or has that interest
or right in or over them, and either—

(i) that permanent representative is accustomed to act in accordance
with hisdirectionsor instructions, or

(i) heis entitled to exercise or control the exercise of one third or
more of the voting power at any general meeting of that body corporate.

302.—(1) It isthe duty of any director of a company to give notice to
the company of such mattersrelating to himself as may be necessary for the
purposes of sections 301 and 303 of thisAct except so far asit relatesto loans
made by the company or by any other person under a guarantee from or on a
security provided by the company, to an officer.

(2) Any notice given for the purposes of this section, shall beinwriting
andif itisnot given at ameeting of thedirectors, thedirector givingit shall do
al things reasonably necessary to securethat it is brought up and read at the
next meeting of directors after it isgiven.

(3) Subsection (1) shall, to the extent to which it appliesin relation to
directors, apply to the like extent for the purposes of —
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(a) section 303 of thisAct inrelation to officers other than directors, and

(b) section 303 of thisAct in relation to persons who are or have at any
time during the preceding five years been officers of the company.

(4) Any person who makes default in complying with the provisions of
this section is liable to a penalty in such amount as the Commission shall
specify initsregulations.

303.—(1) Subject to the provisions of this section, it is the duty of a
director of acompany whoisinany way, whether directly or indirectly, interested
in atransaction or a proposed transaction with the company, to immediately
notify the directors of such company in writing, specifying particulars of the
director’s interest.

(2) For the purpose of this section, ageneral notice givento thedirectors
of acompany by a director to the effect that he is a member of a specified
company or firm and is to be regarded as interested in any transaction which
may, after the date of the notice, be made with that company or firm, shall not
be deemed to be asufficient declaration of interest in relation to any transaction
so made unless the particulars of the transaction are also disclosed by that
director to the board upon being known to that director, and that the director
does all things reasonably necessary to be sure that it is brought up and read
at the next meeting of the directors after it is given.

(3) Any director who failsto comply with the provisions of this section
commits an offence and isliable to afine in such amount as the Commission
shall specify initsregulations.

(4) Nothing in this section shall be taken to prejudice the operation of
any rule of law restricting directors of acompany from having any interest in
contracts with the company.

304.—(1) Every company to which this section appliesshall, in all trade
circulars, show cards and business|etters on or in which the company’s name
appearsand which areissued or sent by the company to any personin Nigeria,
state in legible characters with respect to every director—

(a) his present forename or the initials, and present surname ;

(b) any former forename and surname ; and

(c) hisnationality, if not aNigerian:Provided that, if special circumstances
exist which the Commissionis of the opinion render it expedient that such
an exemption should be granted, the Commission may, subject to such
conditionsasit may prescribe by notice published in the Federal Government
Gazette, exempt acompany from the obligationsimposed by this subsection.
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(2) This section applies to every company incorporated under thisAct,
or any enactment repealed by it.

(3) If acompany defaultsin complying with this section, every officer of
the company is liable to a penalty in such amount as the Commission shall
specify initsregulations.

(4) For the purposes of this section—

(a) “initials’ includes a recognised abbreviation of a forename ;

(b) references to aformer forename or surname in the case of amarried
woman do not include the name or surname by which she was known
previous to the marriage ; and

(c) “show cards’ means cards containing or exhibiting articles dealt
with, or samples or representations.

305.—(1) A director of a company stands in a fiduciary relationship
towardsthe company and shall observe utmost good faith towardsthe company
in any transaction with it or on its behalf.

(2) A director owesfiduciary relationship with the company where—
(a) adirector is acting as agent of a particular shareholder ; or

(b) though, heis not an agent of any shareholder, such a shareholder or
other person is dealing with the company’s securities.

(3) A director shall act at al times in what he believes to be the best
interests of the company as a whole so as to preserve its assets, further its
business, and promote the purposes for which it was formed, and in such
manner asafaithful, diligent, careful and ordinarily skilful director would act
in the circumstances and, in doing so, shall have regard to the impact of the
company’s operations on the environment in the community whereit carries
on business operations.

(4) The mattersto which adirector of acompany isto haveregardinthe
performance of hisfunctionsincludetheinterests of the company’semployees
in general, as well asthe interests of its members.

(5) A director shall exercise his powers for the purpose for which heis
specified and shall not do so for acollateral purpose, and the power, if exercised
for the right purpose, does not constitute a breach of duty, if it, incidentally,
affects a member adversely.

(6) A director shall not fetter his discretion to vote in a particular way.

(7) Whereadirector isallowed to del egate his powersunder any provision
of this Act, such a director shall not delegate the power in such a way and
manner as may amount to an abdication of duty.
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(8) No provision, whether contained in the articles, resolutions of a
company, or any contract, shall relieve any director from the duty to act in
accordance with this section or relieve him from any liability incurred as a
result of any breach of the duties conferred upon him under this section.

(9) Any duty imposed on a director under this section is enforceable
against adirector by the company.

306.—(1) The personal interest of adirector shall not conflict with any
of his duties as a director under thisAct.

(2) A director shall not—
(a) in the course of management of affairs of the company, or

(b) inthe utilisation of the company’s property, make any secret profit or
achieve other unnecessary benefits.

(3) A director isaccountable to the company for any secret profit made by
him or any benefit derived by him contrary to the provisions of subsection (2).

(4) Theinability or unwillingnessof the company to perform any function
or duty under its articles and memorandum does not constitute a defence to
any breach of duty of adirector under thisAct.

(5) The duty not to misuse corporate information does not cease by a
director or an officer having resigned from the company, and he is still
accountable and can be restrained by an injunction from misusing the
information received by virtue of hisprevious position.

(6) Where a director discloses his interests before the transaction and
before the secret profits are made before the general meeting, which may or
may not authorise any resulting profits, he may escapeliability, but he doesnot
escape liability if hediscloses only after he has made the secret profits, and in
this case, he shall account for the profits.

307.—(1) Thefact that a person holds more than one directorship shall
not derogate from hisfiduciary dutiesto each company, including aduty not to
use the property, opportunity or information obtained in the course of the
management of one company for the benefit of the other company, or to his
own or other person’s advantage.

(2) Subject subsection (3), a person shall not be adirector in more than
five public companies.

(3) Any person who is a director in more than five public companies
shall, at the next annual general meeting of the companies after the expiration
of two yearsfrom the commencement of thisAct, resign from being adirector
from all but five of the companies.
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(4) Any personwho actsasadirector of apublic company in contravention
of the provisions of this sectionisliable to adaily penalty in such amount as
the Commission shall specify initsregulationsand shall refund to each of the
companies every remuneration and allowances paid to him as a director in
each of the companies.

308.—(1) Every director of a company shall exercise the powers and
dischargethe duties of hisofficehonestly, in good faith and inthe best interests
of the company, and shall exercise that degree of care, diligence and skill
which a reasonably prudent director would exercise in comparable
circumstances.

(2) Failure to take reasonable care in accordance with the provisions of
this section, isaground for an action for negligence and breach of duty.

(3) Each director isindividually responsible for the actions of the board
inwhich he participated, and the absence from the board’ s deliberations, unless
justified, doesnot relieve adirector of such responsibility.

(4) The same standard of care in relation to the director’s duties to the
company shall be required for both executive and non-executive directors:
Provided that additional liability and benefit may arise under the master and
servant law in the case of an executive director if there is an express or
implied contract to that effect.

309.—(1) Directors are trustees of the company’s money, properties
and their powers and as such shall account for al the money over which they
exercise control, refund any money improperly paid away, and shall exercise
their powers honestly in theinterest of the company and al the shareholders,
and not in their own or sectional interests.

(2) A director may, when acting within his authority and the powers of
the company, be regarded as agents of the company under Part 111 of thisAct.

PropPerTY TRANSACTIONS BY DIRECTORS

310.—(1) Subject to the exceptions provided by section 311 of thisAct,
acompany shall not enter into an arrangement whereby—

(a) adirector or controlling member of acompany or itsholding company,
or aperson connected with such adirector or controlling member, acquires
or isto acquire one or more non- cash assets of the requisite value from the
company ; or

(b) the company acquires or isto acquire one or more non-cash assets
of therequisite value from such adirector or controlling member or aperson
so connected, unless the arrangement is first approved by a resolution of
the company in general meeting after being informed of all material facts
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relating to thetransaction and if the director, controlling member or connected
personisadirector of itsholding company or aperson connected with such
adirector or controlling member, by aresolution in general meeting of the
holding company after being informed of all material facts relating to the
transaction.

(2) For the purpose of subsection (1), anon-cash asset isof therequisite
valueif, at thetimethe arrangement in questionisenteredinto, itsvalueis not
less than an amount the Commission may by regulation prescribe”.

(3) A personisacontrolling member of acompany if that person, either
alone or in an understanding with other persons, has more than 50% of the
voting power to elect or remove directors of the company.

(4) For the purposes of thissection and sections 311 and 312 of thisAct,
a shadow director is treated as a director.

311.—(1) No approval shall be required to be given under section 310
of thisAct by any body corporate unlessit isacompany within the meaning of
thisAct, or if it isawholly-owned subsidiary of anybody corporate.

(2) Section 309 of this Act does not apply to an arrangement for the
acquisition of anon- cash asset if—

(a) the asset is to be acquired by a holding company from any of its
wholly- owned subsidiaries or from ahol ding company by any of itswholly-
owned subsidiary of a holding company from another wholly-owned
subsidiary of that same holding company ; or

(b) the arrangement is entered into by acompany which is being wound
up, unlessthe winding-up isamember’svoluntary winding-up.

(3) Section 310 (1) (a) does not apply to an arrangement whereby a
person is to acquire an asset from a company of which heisamember, if the
arrangement is made with that person in his character as a member.

312.—(1) An arrangement entered into by a company in contravention
of section 310 of thisAct and any transaction entered into in pursuance of the
arrangement (whether by the company or any other person), isvoidable at the
instance of the company or voidable by a court on its decision on aclaim by
members, unless one or more of the conditions specified in subsection (2) is
satisfied.

(2) The conditions are that—

(a) restitution of any money or other asset which isthe subject-matter of
the arrangement or transaction is no longer possible or the company has
been indemnified in pursuance of this section by any other person for the
loss or damage suffered by it ;
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(b) any right acquired bona fide for value and without actual notice of
the contravention by any person who is a party to the arrangement or
transaction would be affected by its avoidance ; or

(c) thearrangement is, within areasonable period, ratified and affirmed
in full accordance with the requirements for advance approval set out in
section 311 of thisAct.

(3) If an arrangement is entered into with acompany by adirector of the
company or its holding company or a person connected with him in
contravention of section 310 of thisAct, that director, controlling member and
person so connected, and any other director of the company who authorises
the arrangement or any transaction entered into in pursuance of such an
arrangement, commits an offence and liable—

(a) to account to the company for any gain which he has made and any
loss or damage suffered by the company, directly or indirectly by the
arrangement or transaction,

(b) directly and derivatively to members of the company for any lossor
damage suffered by them,

(c) jointly and severally with any other person liable under this subsection,
to indemnify the company for any loss or damage resulting from the
arrangement or transaction,where found guilty and convicted of an offence
guilty of the office, disqualified to serve as adirector of the company.

(4) In any action referred to in this section the plaintiff hastheright to
obtain any relevant documents from the defendant and the withesses at trial,
and may request categories of documentsfrom such person without identifying
specific documents.

(5) Thissectioniswithout prejudiceto any liability imposed than by this
section, and is subject to subsections (6)-(7) and theliability under subsection
(3) arises whether or not the arrangement or transaction entered into has
been avoided under subsection (1) of this section.

(6) If an arrangement is entered into by a company and a person
connected with a director of the company or its holding company in
contravention of section 310 of this Act, that director is not liable under
subsection (3) if he shows that he took all reasonable steps to secure the
company’s compliance with that section.

(7) This section has effect with respect to references in sections 310,
311 and 312 of this Act to a person being “connected” with a director of a
company, and to a director being “associated with” or “controlling” a body
corporate.
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(8) A person is connected with another person if heis—

(a) that other person’s spouse, child or step-child, including illegitimate
child;

(b) abody corporate with which the person is associated ; or

(c) aperson acting in his capacity astrustee of any trust, the beneficiaries
of whichinclude—
(i) thedirector, his spouse, any children or step-children, or
(ii) abody corporate with which heis associated, or of atrust whose
terms confer a power on the trustees that may be exercised for the
benefit of the person, his spouse or any children or step-children of his,
or any such body corporate ; or

(d) aperson acting in his capacity as partner of that director or of any
person who, by virtue of paragraphs (a), (b) or (c), is connected with that
director.

313.—(1) A director shall not accept abribe, agift, or commission either
in cash or kind from any person or a share in the profit of that person in
respect of any transaction involving his company in order to introduce his
company to deal with such a person.

(2) If adirector contravenesthe provisionsof subsection (1), he commits
a breach of duty and the company shall recover from the director the actua
gift and sue him and the other person for damages sustained without any
deduction in respect of what the director has returned.

(3) Where the gift is made after the transaction has been completedin a
form of unsolicited gift asasign of gratitude, the director may be allowed to
keep the gift, provided he declaresit before the board and that fact shall aso
appear in the minutes book of the directors.

(4) In all cases concerning secret benefits, the plea that the company
benefited or that the gift was accepted in good faith is not a defence.

MisceLLANEOUS MATTERS RELATING TO DIRECTORS

314.—(1) In alimited company the liability of the directors, managers
or managing director, may, if so provided by the memorandum, be unlimited.

(2) In alimited company in which the liability of adirector, manager is
unlimited, the directors and managers of the company and the member who
proposes a person for election or appointment to the office of director or
manager, shall add to that proposal a statement that the liability of the person
holding that office is unlimited, and before the person accepts the office or
actstherein, noticein writing that hisliability areunlimited isgivento him by
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the promoters of the company, the directors of the company, any managers of
the company and the Secretary of the company.

(3) If any director, manager, or promoter makes default in adding such a
statement, or if any promoter, director, manager or secretary makesdefault in
giving such a notice, he shall is liable to a penalty in such amount as the
Commission shall specify initsregulationsand isalso liable for any damage
which the person so elected or appointed may sustain from the default.

Specid 315.—(1) A limited company, if so authorised by its articles, may, by

resolution of  special resolution, alter its memorandum so asto render unlimited theliability

limited of its directors or managers, or of any managing director.

company

meking (2) Upon the passing of any such special resolution, the provisions of it

ldliarbegg:f areasvalid asif they had been originally contained in the Memorandum.

unlimited.

Personal 316. Where a company—

liability of . - _

directors and (a) receives money by way of loan for specific purpose ;

officers. (b) receives money or other property by way of advance payment for
the execution of a contract or project ; or

(c) with intent to defraud, fails to apply the money or other property for

the purpose for which it wasreceived, every director or other officer of the
company who isin default is personally liable to the party from whom the
money or property was received for arefund of the money or property so
received and not applied for the purpose for which it was received and
nothing in this section affectstheliability of the company itself.
Director’s 317.—(1) The provisionsof this section apply in respect of any term of
contract of an agreement where a director’s employment with the company of which he
]?(';‘?L%{g‘em isadirector or, where heisthe director of aholding company, hisemployment
than five within the group, is to continue or may be continued, than at the instance of
years. the company (whether under the original agreement entered into in pursuance

of it or not), for more than five years during which the employment—

(a) cannot be terminated by the company by notice ; or
(b) can be so terminated only in specified circumstances.

(2) Referencesin subsection (1) to employment being continued (or its
potential to be continued) arereferencesto its being continued (or its potential
to be continued) whether under the original agreement concerned or under a
new agreement entered into in pursuance of the original agreement concerned
prior to the expiration of the original agreement or within 6 months of the
expiration of the original agreement.
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(3) A company shall not incorporate, in an agreement, such aterm asis
mentioned in subsection (1) unlessthetermisfirst approved by aresolution of
the company in general meeting and in the case of a director of a holding
company, by aresolution of that company in general meeting.

(4) No approval is required to be given under this section by anybody
corporate unless it is a company within the meaning of thisAct, or if itisa
wholly-owned subsidiary of any body corporate.

(5) A resolution of acompany approving such aterm asismentionedin
subsection (1), shall not be passed at ageneral meeting of the company unless
awritten memorandum setting out the proposed agreement incorporating the
term isavailable for inspection by members of the company both—

(a) at the company’s registered office for at least 15 days ending with
the date of the meeting ; and

(b) at the meeting itself.

(6) Atermincorporated inan agreement in contravention of thissection
isto the extent that it contravenesthe section, void, and that agreement and in
a case where subsection (2) applies, the original agreements is deemed each
to contain aterm entitling the company to terminateit at any time by thegiving
of reasonable notice.

(7) In this section—

(@) “employment” includes employment under a contract for services; and

(b) “group” in relation to a director of a holding company, means the
group which consists of that company and its subsidiaries and for purposes
of this section, a shadow director shall be treated as a director.

318.—(1) Every company shall keep aregister of its directors.

(2) The register shall contain the required particulars of each person
who isadirector of the company.

(3) Theregister shall be kept available for inspection at the company’s
registered office.

(4) The company shall give notice to the Registrar—

(a) of the place at which theregister iskept availablefor inspection, and

(b) of any change in that place, unlessit hasat al times been kept at the
company’s registered office.

(5) The Register shall be open to the inspection of any—

(a) member of the company without charge, and
(b) other person on payment of such fee as may be prescribed.

Register of
directors.
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(6) If default is made in complying with subsection (1), (2) or (3) or if
defaultismadefor 14 daysin complying with subsection (4), or if aninspection
required under subsection (5) isrefused, the company and each officer of the
company is each liable to a penalty in such amount as the Commission shall
specify initsregulations.

(7) In the case of arefusal of inspection of the register, the Court may
upon application by any person aggrieved, by order compel an immediate
inspection of it.

Particulars 319.—(1) A company’sregister of directors shall contain, in the case of
of directors anindividual—

to be

registered. (a) full name and any former name or names;;

(b) service address ;

(c) nationality ;

(d) business occupation (if any) ;

(e) date of birth ;

(f) phone number ; and

(g) email address.

(2) For the purposes of this section a“former name” means a name by
which theindividual wasformerly known.

(3) Theregister contain particulars of aformer name where the former
name—

(a) was changed or disused before the person attained the age of 18
years, or

(b) has been changed or disused for 20 years or more.

(4) A person’s service address may be stated to be the company’s
registered office.

Register of 320.—(1) Every company shall keep aregister of directors residential
directors addresses.

residential

addresses. (2) The register shall state the usual residential address of each of the

company’s directors.

(3) If adirector’s usual residential address is the same as the service
address (as stated in the company’s register of directors), the register of
directors’ residential addresses need only contain an entry to that effect
provided the service address is not the company’s registered office.

(4) If default is made in complying with this section, the company and
each officer of the company are each liableto apenalty in such amount asthe
Commission shall specify initsregulations.
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321.—(1) A company shall, within 14 days from— Duty to
(a) aperson becoming or ceasing to be a director ; or ggrtg%lgeon
(b) the occurrence of any changeinthe particularscontainedinitsregister  of changes.
of directors or residential addresses, give notice to the Commission of the
change and of the date on which it occurred.
(2) Notice of aperson having become adirector of the company shall—
(a) contain a statement of the particulars of the new director that are
required to beincluded in the company’sregister of directorsand itsregister
of directors residential addresses ; and
(b) be accompanied by aconsent, by that person, to act in that capacity.
(3) Where—
(a) acompany gives notice of a change of a director’s service address
as stated in the company’s register of directors ; and
(b) the notice is not accompanied by natice of any resulting change in
the particulars contained in the company’sregister of directors’ residential
addresses, the notice shall be accompanied by a statement that no such
changeisrequired.
(4) If default is made in complying with this section, the company and
each officer of the company areliableto apenalty for every day during which
the default continues.
PARTICULARS OF DIRECTORS TO BE REGISTERED
AND NoTIFIED TO THE COMMISSION
322. The Minister may by regulations, vary particulars required to be  Power to
contained in acompany’sregister of directors and to notify the Commission.  make
regulations
on
particulars
of
directors.
ResTRICTION ON Ust oR DiscLosURE oF DIRECTORS' ADDRESSES
323.—(1) This Chapter makes provision for protecting, inthecase of a  Protected
company director who isan individual— information.

(a) information asto hisusual residential address ; and
(b) theinformation that his service addressishisusual residential address.

(2) Information in subsection (1) isreferred to in this Part as “ protected
information”.
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(3) Information does not ceaseto be protected information on theindividual
ceasing to be a director of the company, and references in this Chapter to a
director include, to that extent, aformer director.
Restriction 324.—(1) A company shall not use or disclose protected information
on use or about any of its directors, except—
disclosure of " . .
protected (a) for communicating with the director concerned,
information (b) in order to comply with any requirement of thisAct asto particulars
by company. to be sent to the registrar, or
(c) in accordance with section 328.
(2) Subsection (1) does not prohibit any use or disclosure of protected
information with the consent of the director concerned.
Protected 325.—(1) The Commission shall omit protected information from the
information:  material on the register that is available for inspection where—
ericti
Ln l:lsce Ioorn (a) itiscontained in adocument delivered to the director in which such
disclosure information is required to be stated ; and
by the (b) in the case of a document having more than one part, it is contained
Commission. . . . . L .
inapart of the document in which such information isrequired to be stated.
(2) The Commissionisnot obliged—
(a) to check other documents or (as the case may be) other parts of the
document to ensure the absence of protected information ; or
(b) to omit from the material that isavailablefor public inspection anything
registered before this Chapter comes into effect.
(8) The Commission shall not use or disclose protected information
except—
(a) as permitted by section 326 ; or
(b) in accordance with section 327.
Permitted 326.—(1) The Commission may use protected information for
useor communicating with the director in question.
disclosure L . . .
by the (2) The Commission may disclose protected information—
Commission.

(a) to a public authority specified for the purposes of this section by
regulations made by the Minister ; or

(b) to a credit reference agency.
(3) The Minister may make provision by regulations—

(a) specifying conditions for the disclosure of protected information in
accordance with this section ; and
(b) providing for the charging of fees.
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(4) The Minister may make provision by regulations requiring the
Commission, on application, to refrain from disclosing protected information
relating to a director to a credit reference agency.
(5) Regulations under subsection (4) may make provision asto—
(a) who may make an application ;
(b) the grounds on which an application may be made ;
(c) the information to be included in and documents to accompany an
application ; and
(d) how an application isto be determined.
(6) Provision under subsection (5) (d) may in particular—
(a) confer adiscretion on the Commission ; and
(b) provide for a question to be referred to a person other than the
Commission for the purposes of determining the application.
(7) In this section—
(a) “credit reference agency” means a person carrying on a
business comprising the furnishing of information relevant to the
financial standing of individuals, being information collected by the
agency for that purpose ; and
(b) “public authority” includes any person or body having functions of
apublic nature.
327.—(1) The court may make an order for the disclosure of protected Disclosure
information by the company or by the Commission if— Un(;jef court
oraer.

(a) there is evidence that service of documents at a service address
other than the director’s usua residential addressis not effective to bring
them to the notice of the director ; or

(b) it is necessary or expedient for the information to be provided in
connection with the enforcement of an order or decree of the Court and
the Court is satisfied that it is appropriate to make the order.

(2) Anorder for disclosure by the Commission isto be made only if the
company—

(a) does not have the director’s usual residential address ; or

(b) has been dissolved.

(3) Theorder may be made on the application of aliquidator, creditor or

member of the company, or any other person appearing to the court to have a
sufficient interest.

(4) Theorder shall specify the personsto whom, and purposesfor which,
disclosureisauthorised.
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328.—(1) The Commission may put adirector’susual residential address

on the public record if—

(a) communications sent by the Commission to thedirector and requiring
aresponse within a specified period remain unanswered ; or

(b) there is evidence that service of documents at a service address
provided in place of the director’susual residential addressis not effective
to bring them to the notice of the director.

(2) The Commission shall give notice of the proposal—

(a) to the director ; and
(b) to every company of which the Commission has been notified that
theindividual isadirector.

(3) The notice shall—

(a) state the grounds on which it is proposed to put the director’s usual
residential address on the public record, and specify aperiod within which
representations may be made before that is done ; and

(b) be sent to thedirector at hisusual residential address, unlessit appears
to the Commission that service at that address may be ineffective to bring
it to the director’s notice, in which case it may be sent to any service
address provided in place of that address.

(4) The Commission shall take account of any representations received

within the specified period.

329.—(1) The Commission, on deciding that adirector’susual residential

addressisto be put on the public record, shall proceed asif notice of achange
of registered particulars had been given—

(a) stating that address as the director’s service address ; and

(b) stating that the director’s usual residential addressisthe sameashis
service address.

(2) The Commission shall give notice of having done so—

(a) to the director ; and

(b) to the company.

(3) Onreceipt of the notice the company shall—

(a) enter thedirector’susual residential addressin itsregister of directors
as his service address ; and

(b) state in its register of directors’ residential addresses that his usual
residential address is the same as his service address.
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(4) If the company has been notified by the director in question of a
more recent address as his usual residential address, it shall—

(a) enter that addressin its register of directors asthe director’s service
address ; and

(b) give notice to the registrar as on a change of registered particulars.

(5) If acompany failsto comply with subsection (3) or (4), the company
and each officer of the company are liable to a penalty for every day during
which the default continuesin such amount asthe Commission shall specify in
itsregulations.

(6) A director whose usual residential address has been put on the
public record by the Commission under this section may not register aservice
address other than hisusual residential addressfor five yearsfrom the date of
the Commission’sdecision.

CHAPTER 12—SECRETARIES

330.—(1) Except in the case of asmall company, every company shall
have a secretary.

(2) Where at the commencement of this Act a public company has not
appointed a secretary, the company shall not later than six months after the
commencement of this Act appoint a secretary.

(3) Anything required or authorised to be done by or of the secretary
may, if the office is vacant or there is for any other reason no secretary
capable of acting, be done by or of any assistant or deputy secretary or, if
thereisno assistant or deputy secretary capable of acting, by or of any officer
of the company authorised generally or specially by the directors.

(4) If apublic company contravenes the provisions of this section, the
company and the directors of the company areliable to afine in such amount
as the Commission shall specify and, in the case of continued contravention,
to adaily penalty in such amount as the Commission shall specify.

331. A provision requiring or authorising athing to be done by or of a
director and the secretary is not satisfied by its being done by or of the same
person acting both as director and as, or in place of the secretary.

332. Itistheduty of adirector of acompany to take all reasonable steps
to ensure that the secretary of the company is a person who appears to have
the requisite knowledge and experienceto discharge the functions of asecretary
of acompany, and in the case of a public company, he shall be—

(a) amember of the Institute of Chartered Secretaries and Administrators ;

Secretaries.

Avoidance of
acts done by
a person as
director and
Secretary.

Quadlification
of a
secretary.



A 192

2020 No. 3 Companies and Allied Matters Act, 2020

Cap. L11,
LFN, 2004.

Appointment
and removal
of a
secretary.

Fiduciary
interests of a
secretary.

(b) alegal practitioner within the meaning of the Legal Practitioners
Act ;

(c) amember of any professional body of accountants established from
timeto time by an Act of the National Assembly ;

(d) any person who has held the office of the secretary of a public
company for at least three years of the five years immediately preceding
his appointment in apublic company ; or

(e) a body corporate or firm consisting of members each of whom is
qualified under paragraph (a), (b), or (c).

333.—(1) A secretary is appointed by the directors and, subject to the
provisions of this section, may be removed by them.

(2) Where it isintended to remove the secretary of a public company,
the board of directors shall give him notice—

(a) stating that it isintended to remove him;
(b) setting out the grounds on which it isintended to remove him ;

(c) giving him aperiod at | east seven working dayswithin which to make
his defence ; and

(d) giving him an option to resign his office within seven working days.

(3) Where, following the notice prescribed in subsection (2), the secretary
does not within the given period resign his office or make adefence, the board
may remove him from office and shall make a report to the next general
meeting, but where the secretary, without resigning his office, makesadefence
and the board does not consider it sufficient, if the ground—

(a) onwhichitisintended to remove himisfraud or serious misconduct,
the board may remove him from office and shall report to the next general
meeting ; and

(b) isother than fraud or serious misconduct, the board shall not remove
him without the approval of the general meeting, but may suspend him and
shall report to the next general meeting.

(4) Notwithstanding any provision of law, where a secretary suspended
under subsection (3) (b) isremoved with the approval of the general meeting,
the removal may take effect from such time as the general meeting may
determine.

334. A secretary does not owe fiduciary duties to the company, but
where he is acting as its agent he owes fiduciary duties to it, and as such is
liable to the company where he makes secret profits or |ets his duties conflict
with hispersonal interests, or uses confidential information he obtained from
the company for his own benefit.
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335.—(1) The duties of a secretary include—

(a) attending the meeting of the company, the board of directorsand its
committees, rendering all necessary secretarial servicesin respect of the
meeting and advising on compliance, by the meetings, with the applicable
rulesand regulations;;

(b) maintaining the registersand other records required to be maintained
by the company under thisAct ;

(c) rendering proper returns and giving notification to the Commission
required under thisAct ; and

(d) carrying out such administrative and other secretarial dutiesasdirected
by the director or the company.

(2) The secretary shall not, without the authority of the board exercise
any power vested in the directors.

336. Every public company shall maintain aregister of secretarieswhich
shall contain the particulars set out in section 337 of thisAct.

337.—(1) A company’sregister of secretaries shall containthefollowing
particularsin the case of an individual—

(@) full name and any former name or names ;
(b) address ; and
(c) email address.

(2) For the purposes of this section a“former name” means a name by
which theindividual wasformerly known.

(3) Theregister may not contain particulars of aformer name wherethe
former name—

(a) was changed or disused before the person attained the age of 18
years ; or
(b) has been changed or disused for 20 years or more.

(4) The address required to be stated in the register is a service address
which may be stated to be the company’s registered office.

338.—(1) A company’sregister of secretaries shall containthefollowing
particularsin the case of a body corporate, or afirm—

(a) corporate or firm name ;
(b) registered or principal office ; and
(c) email address.
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(2) If dl the partnersin afirm arejoint secretariesit is sufficient to state
the particulars that would be required if the firm were alegal person and the
firm had been appointed secretary.

339.—(1) A company shall, within 14 days, from—
(a) aperson becoming or ceasing to be a secretary, or
(b) the occurrence of any changein the particularscontained initsregister

of secretaries, give notice to the Commission of the change and of the date
onwhich it occurred.

(2) Notice of aperson having become asecretary of the company shall—

(a) contain a statement of the particulars of the new secretary that are
required to be included in the company’s register of secretaries ; and

(b) be accompanied by aconsent, by that person, to act in that capacity.

(3) If default is made in complying with this section, the company and
each officer of the company areliableto apenalty for every day during which
the default continues in such amount as the Commission shall specify in its
regulations.

340. The Minister may, by regulations vary particulars required to be
contained in a company’s register of secretaries and to be notified to the
Commission.

CHaAPTER 13—ProTECTION OF MINORITY AGAINST |LLEGAL AND OPPRESSIVE
ConbucT AcTION BY OR AGAINST THE COMPANY

341. Subject tothe provisions of thisAct, where anirregularity is made
in the course of a company’s affairs or any wrong is done to the company,
only the company can sue to remedy that wrong and only the company can
ratify theirregular conduct.

342.—(1) For the purposes of this section, “major asset transaction”
means a transaction or related series of transactions which includes the—

(a) purchase or other acquisition outside the usua course of the company’s
business ; and
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(b) sale or other transfer outside the usua course of the company’s
business, of the company’s property or other rightsthe value of which, on
the date of the company’s decision to complete the transaction, is 50% or
more of the book value of the company’s assets based on the company’s
most recently compiled balance sheet.

(2) In undertaking a major asset transaction—

(a) theboard of directorsof the company shall recommend thetransaction
and direct that it be submitted for approval to an annual or extraordinary
general meeting of members;;

(b) natice of the transaction, stating that a purpose of the meeting isto
consider the transaction and including asummary of the transaction and of
the recommendation of the board of directors on the transaction, shall be
givento al membersentitled to notice of or to attend the meeting or to vote
on the transaction ; and

(c) at the meeting the members shall approve the transaction by a special
resol ution, unlessthe company’s memorandum of association providesfor
its approval by an ordinary resolution, in which case it is approved by an
ordinary resolution.

343. Without prejudiceto the rights of members under sections 346-351  Protection of
and sections 353-355 of thisAct or any other provisionsof thisAct, the Court, minority:

on the application of any member, may by injunction or declaration restrain i;{g”dm”
the company or its officers from— declaration
(a) entering into any transaction whichisillegal or ultravires; Incertain

(b) purporting to do by ordinary resolution any act which by its articles
or thisAct required to be done by special resolution ;

(c) any act or omission affecting the applicant’s individual rights as a
member ;

(d) committing fraud on either the company or the minority shareholders
where the directors fail to take appropriate action to redress the wrong
done;

(e) where a company meeting cannot be called in time to be of practical
usein redressing awrong done to the company or to minority shareholders;

(f ) where the directors are likely to derive a profit or benefit, or
have profited or benefited from their negligence or from their breach of
duty ; and

(g) any other act or omission, where the interest of justice so demands.
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344.—(1) Where a member institutes a personal action to enforce a
right due to him personally, or arepresentative action on behalf of himself
and other affected members to enforce any right due to them, he or they
are subject to subsection (2), entitled to—

(a) damages for any loss incurred on account of the breach of that
right ; or

(b) declaration or injunction to restrain the company or the directors
from doing a particular act.

(2) Where, in proceedings brought under this section, the Court findsthe
directors or any of them liable for any wrongdoing, the erring director is
personally liable in damagesto the aggrieved member.

(3) Where any member institutes an action under this section, the Court
may award costs to him personally whether or not his action succeeds.

(4) In any proceeding by a member under section 343 of this Act, the
Court may, if it deems fit, order that the member shall give security for
costs.

345. For the purpose of sections 343 and 344 of this Act, “member”
includes—

(a) the personal representative of a deceased member ; and

(b) any person to whom shares have been transferred or transmitted by
operation of law.

346.—(1) Subject to the provisions of subsection (2), an applicant may
apply to the Court for leave to bring an action in the name or on behalf of a
company or acompany’s subsidiary, or to intervene in an action to which the
company or the company’ssubsidiary isaparty, for the purpose of prosecuting,
defending or discontinuing the action on behalf of the company or the
company’ssubsidiary.

(2) No action may be brought and no intervention may be made under
subsection (1), unless the Court is satisfied that—

(a) acause of action hasarisen from an actual or proposed act or omission
involving negligence, default, breach of duty or trust by a director or a
former director of the company ;

(b) the applicant has given reasonable notice to the directors of the
company of hisintention to apply to the Court under subsection (1) ;

(c) thedirectorsof the company do not bring, diligently prosecute, defend
or discontinue the action ;

(d) the notice contains a factual basis for the claim and the actual or
potential damage caused to the company ;
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(e) the applicant is acting in good faith ; and

(f) it appearsto bein the best interest of the company that the action be

brought, prosecuted, defended or discontinued.

(3) An action under this section may be against the director or any other
person (or both).

(4) In any action referred to in this section the plaintiff shall have the
right to obtain any relevant documents from the defendant and the witnesses
at trial, and may in pursuance of that right request categories of documents
from such person without identifying specific documents.

347.—(1) In connection with an action brought or intervened under  Powers of
section 346 of this Act, the Court may, at any time, make any such order or the Court to
orders as it deemsfit. make orders

inderivative

(2) The Court may make an order— aCtCii ons

unaer

(a) authorising the applicant or any other person to control the conduct  section 346.

of the action ;

(b) giving directions for the conduct of the action ;

(c) directing that any amount adjudged payable by a defendant in the

action is paid, in whole or in part, directly to former and present security
holders of the company instead of to the company ; and

(d) requiring the company to pay reasonable legal fees incurred by the

applicant in connection with the proceedings.

348. An application made or an action brought or intervened in under  Evidenceof
section 6 shall not be stayed or dismissed by reason only that it is shown that ~ shareholders
an alleged breach of aright or aduty owed to the company has been or may 322;%2] not
be approved by the shareholders of such company, but evidence of approval '
by the shareholders may be taken into account by the Court in making an
order under section 347.

349. An application made or an action brought or intervened in under  Court’s
section 346 shall not be stayed, discontinued, settled or dismissed for want of ~ a@pprova to
prosecution without the approval of the Court given upon such terms asthe ~ d1Scontinue:
Court deemsfit and, if the Court determines that the rights of any applicant
may be substantially affected by such stay, discontinuance, settlement or
dismissal, the Court may order any party to the application or action to give
notice to the applicant.

350. An applicant shall not be required to give security for costsin  No security
any application made or action brought or intervened in under section 346  for costs.

of this Act.
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351. In an application made or an action brought or intervened in under
section 346, the court may at any time order the company to pay to the applicant
interim costs beforethefinal disposition of the application or action.

352. In sections 346-351 of thisAct, “applicant” means—

(a) aregistered holder or a beneficial owner and a former registered
holder or beneficial owner, of a security of acompany ;

(b) adirector or an officer or aformer director or officer of acompany ;

(c) the Commission ; or

(d) any other person who in the discretion of the Court, is a proper
person to make an application under section 346.

RELIEF oN THE GROUNDS OF UNFAIRLY PreJuDICIAL AND OPPRESSIVE CONDUCT

353.—(1) An application to the Court by petition for an order under
section 354 in relation to a company may be made by—

(a) amember of the company ;

(b) adirector or officer, former director or officer of the company ;

(c) a creditor ;

(d) the Commission ; or

(e) any other person who, in the discretion of the Court, is the proper
person to make an application under section 354.

(2) In sections 354 and 355 of thisAct, “member” includes—

(a) the personal representative of a deceased member ; and

(b) any person to whom shares have been transferred or transmitted by
operation of law.

354.—(1) An application for relief on the ground that the affairs of a
company are being or have been conducted in anillegal or oppressive manner
may be made to the Court by petition.

(2) Anapplicationto the Court by petition for an order under this section
in relation to a company may be made by—

(a) amember of the company who alleges that—

(i) the affairs of the company are being or have been conducted in a
manner that isoppressiveor unfairly prgudicia to, or unfairly discriminatory
against, a member or members, or in a manner that is or has been in
disregard of the interests of a member or the members as awhole, or

(i) an act or omission or a proposed act or omission, by or on behalf
of the company or aresolution, or a proposed resolution, of a class of
members, was, is or would be oppressive or unfairly prejudicial to, or
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unfairly discriminatory against, amember or membersor was, isor would
beinamanner which isin disregard of the interests of amember or the
members as awhole ;

(b) any of the persons mentioned under section 353 (1) (b), (c) and ()
who alleges that—

(i) the affairs of the company have been or are being conducted in a
manner oppressive or unfairly prejudicial to or discriminatory against or
in amanner in disregard of the interests of that person, or

(ii) an act or omission, or aproposed act or omission was, isor would
beoppressiveor unfairly prejudicial to, or unfairly discriminatory against,
or was or isin disregard of the interests of that person, or
(c) the Commission in acase where it appearsto it in the exercise of its

powers under the provisions of thisAct or any other enactment that—

(i) the affairs of the company were or are being conducted in amanner
that wasor isoppressiveor unfairly pregudicial to, or unfairly discriminatory
against a member or members, or was or is in disregard of the public
interest, or

(ii) any actual or proposed act or omission of the company, including
an act or omission onitsbehalf which was, isor would be oppressive, or
unfairly prejudicial to, or unfairly discriminatory against a member or
membersinamanner whichwasor isin disregard of the publicinterest.

355.—(1) If the Court is satisfied that a petition under sections353 and  Powers of
354iswell founded, it may make such order or ordersasit deemsfit for giving  the Court to

relief in respect of the matter complained of. meke orders
In petitions
(2) Without prejudiceto the generality of subsection (1), the Court may ~ under
make an order— sections 353
and 354.

(a) that the company be wound up ;

(b) for regulating the conduct of the affairs of the company in future ;

(c) for the purchase of the shares of any member by other members of
the company ;

(d) for the purchase of the shares of any member by the company and
for the reduction accordingly of the company’s capital ;

(e) directing the company to institute, prosecute, defend or discontinue
specific proceedings, or authorising amember or the company to institute,
prosecute, defend or discontinue specific proceedings in the name or on
behalf of the company ;

(f) varying or setting aside atransaction or contract to which the company

is a party and compensating the company or any other party to the
transaction or contract ;
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(g) directing an investigation to be made by the Commission ;

(h) appointing areceiver or areceiver and manager of property of the
company ;

(i) restraining aperson from engaging in specific conduct or from doing
aspecific act or thing ; or

(j) requiring a person to do a specific act or thing.

(3) Where an order that a company be wound up is made under this
section, the provisions of thisAct relating to winding-up of companies shall
apply, with such modifications as are necessary, asif the order had been made
upon an application duly filed in the Court by the company.

(4) Where an order under this section makes any alteration or addition to
the memorandum or articles of a company, notwithstanding anything in any
other provision of thisAct, but subject to the provisions of the order, the company
does not have power, without the leave of the Court, to make any further
alteration or addition to the memorandum and articles inconsistent with the
provisions of the order but, subject to this subsection, the alteration or addition
shall have effect asif it had been made by a resolution of the company.

(5) A certified true copy of an order made under this section altering or
giving leave to ater a company’s memorandum or articles shall, within 14
days from the making of the order or such longer period as the Court may
allow, be delivered by the company to the Commission for registration, and if
the company defaultsin so complying, the company and each officer of it are
liableto apenalty asthe Commission shall specify initsregulations.

356. Any person who contravenes or fails to comply with an order
made under section 355 that is applicable to him, commits an offence and is
liableto apenalty asthe Commission shall specify initsregulations.

357.—(1) The Commission may appoint oneor more competent inspectors
to investigate the affairs of acompany and to report on them in such manner
asit may direct.

(2) The appointment may be made—

(a) inthe case of acompany having ashare capital, on the application of
members holding at least one-tenth of the class of sharesissued ;

(b) inthe case of acompany not having ashare capital, on the application
of at least one-tenth in number of the persons on the company’s register of
members ; and

(c) inany other case, on the application of the company.
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(3) Theapplication shdl be supported by such evidenceasthe Commission
may require for the purpose of showing that the applicant or applicants have
good reason for requiring theinvestigation.

(4) Where a company’s employee, in compliance with an inspector’s
request, providestheinspector with any information concerning the company’s
affairs, thecompany shall protect the employeefrom any form of discrimination
or other unfair treatment.

(5) Any employee relieved of his employment without any just cause,
other than for reason of disclosure made pursuant to the provision of thissection,
isentitled to acompensation whichiscal culated asif he had attained themaximum
age of retirement or had served the maximum period of service, in accordance
with histerms of employment or conditions of serviceto the company.

358.—(1) The Commission shall appoint one or more competent inspectors
to investigate the affairs of acompany and report on them in such manner asit
directs, if the Court, by order declaresthat its affairs ought to be investigated.

(2) Notwithstanding the provisionsof sections 357 and subsection (1) of
this section, the Commission may appoint one or more competent inspectors
to investigate the affairs of a company and report on them in such manner as
it directs, if it appearsto it that there are circumstances suggesting that—

(a) the company’s affairs are being or have been conducted with intent
to defraud its creditors or the creditors of any other person, or in a manner
which isunfairly prejudicial to some part of its members;

(b) any actual or proposed act or omission of the company (including an
act or omission on its behalf) is or would be so prejudicial, or that the
company was formed for any fraudulent or unlawful purpose ;

(c) persons concerned with the company’ s formation or the management
of itsaffairs havein connection therewith been guilty of fraud, misfeasance
or other misconduct towards it or towards its members ; or

(d) the company’s members have not been given all theinformation with
respect to its affairs which they might reasonably expect.

(3) Subsections (1) and (2) are without prejudice to the powers of the
Commission under section 366, and the power conferred by subsection (2) is
exercisable with respect to a body corporate, notwithstanding that it isin a
course of being voluntarily wound up.

(4) Reference in subsection (2) to a company’s member, includes—
(a) any of the personal representatives of a deceased member ; and

(b) any person to whom shares have been transferred or transmitted by
operation of law.

Other
investigations
of company.
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359.—(1) If an Inspector appointed, under section 357 or 358, to
investigate the affairs of acompany thinksit necessary for the purposesof his
investigation to investigate the affairs of another body corporatewhichisor at
any time been the company’s subsidiary or holding company, or asubsidiary
of itsholding company or aholding company of its subsidiary, he shall report
on the affairs of the other body corporate so far as he thinks that the results of
hisinvestigation of itsaffairsarerelevant to the investigation of the affairs of
the company first mentioned above.

(2) An inspector appointed under either section 357 or 358 may at any
time in the course of his investigation, without the necessity of making an
interim report, inform the Commission of matters coming to hisknowledge as
aresult of theinvestigation tending to show that an offence hasbeen committed.

360.—(1) When an inspector is appointed under section 357 or 358, itis
the duty of both past and present officers and agents of the company, and all
past and present officers and agents of any other body corporate whose affairs
areinvestigated under section 359, to—

(a) produce to the inspector all information, books and documents of or
relating to the company or, as the case may be, the other body corporate,
which are at their disposal, in their custody or power ;

(b) appear before the inspector when required to do so ; and

(c) givetheinspector all assistance in connection with the investigation
which heisreasonably ableto give.

(2) If theinspector considersthat a person other than an officer or agent
of the company or other body corporateisor may bein possession of information
concerning its affairs, he may require that person to produce to him such
information, books or documents at his disposal, under his custody or power
relating to the company or other body corporate, to appear before him and
give him all assistance in connection with the investigation which he is
reasonably able to give, and it is that person’s duty to comply with the
regquirement.

(3) An ingpector may examine on oath the officers and agents of the
company or other body corporate, and any such person as is mentioned in
subsection (2) in relation to the affairs of the company or other body, and
administer an oath accordingly.

(4) In this section, areference to officers or to agents includes past and
present officers or agents, as the case may be, and “agent” in relation to a
company or other body corporate, includes its bankers and solicitors and
persons employed by it as auditors, whether these persons are or are not
officers of the company.
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(5) An answer given by a person to a question put to him in exercise of
powers conferred by this section (whether as it has effect in relation to an
investigation under any of sections 357-359 as applied by any other sectionin
thisAct) may be used in evidence against him.

(6) Where any officer or agent of the company, or any other person
refuses to answer any question put to him by the inspector, or provide any
information, books or documents at his disposal, under his custody or power
with respect to the affairs of the company, or other body corporate, the
inspector may apply to Court for contempt proceedings against the officer,
agent or person.

361.—(1) If an inspector has reasonable grounds for believing that a
director, or past director, of the company or other body corporate whose affairs
he is investigating maintains or has maintained a bank account of any
description, whether a one or jointly with another person and whether in Nigeria
or elsewhere, into or out of which there has been paid—

(a) the emoluments or part of the emoluments of his office as such
director, particulars of which have not been disclosed in the financial
statements of the company or other body corporate for any financial year,
contrary to the provisions of Part V of the Second Schedule to thisAct (in
relation to particular in accounts of directors) ;

(b) any money which has resulted from or been used in the financing of
an undisclosed transaction, arrangement or agreement ; or

(c) any money which has been in any way connected with an act or
omission or series of acts or omissions, which on the part of that director
constituted misconduct whether fraudulent or not towards the company or
body corporate or its members, the inspector may require the director to
produce to him al documents in the director’s possession, or under his
control, relating to that bank account.

(2) For purposes of subsection (1) (b) of this section, an “undisclosed”
transaction, arrangement or agreement is one the particulars of which have
not been disclosed in thefinancial statement of any company or in astatement
annexed thereto for any financial year, including the disclosure of contracts
between companies and their directors.

362.—(1) When an inspector is appointed under section 357 or 358 to
investigate the affairs of a company, the following appliesin the case of —
(a) any officer or agent of the company ;

(b) any officer or agent of another body corporate whose affairs are
investigated under section 359 ; and

(c) any such person asis mentioned in section 360 (2).
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(2) Section 360 (4) applies with regards to references in subsection (1)
to an officer or agent.

(3) If that person—

(a) refuses to produce any book or document which it is his duty under
section 360 or 361 to produce, or

(b) refuses to appear before the inspector when required to do so,

the inspector may certify the refusal in writing and apply to the Court for
contempt proceedings against the person.

(4) The Court may thereupon enquireinto the case, and after hearing
any witness who may be produced against or on behalf of the alleged
offender and after hearing any statement which may be offered in defence,
the Court may punish the offender in like manner as if he had been guilty
of contempt of the Court.

363.—(1) The inspector may, and if so directed by the Commission
shall, make interim reports to the Commission, and on the conclusion of his
investigation shall make afinal report to it and any such report shall bewritten
or printed, as the Commission may direct.

(2) The Commission may direct that a copy of the inspector’s report be
forwarded to the company at its registered or head office.

(3) Where an inspector is appointed under section 357 in pursuance of
an order of the Court, the Commission shall furnish acopy of any of itsreports
to the Court.

(4) In any other case, the Commission may, if it deems fit—

(a) furnish a copy on request and on payment of the prescribed fee to—

(i) any member of the company or other body corporate which isthe
subject of the report,

(i) any person whose conduct is referred to in the report,

(iii) the auditors of that company or body corporate,

(iv) the applicants for the investigation, and

(v) any other person whosefinancial interests appear to the Commission
to be affected by the mattersdealt with in the report, whether as creditors
of the company or body corporate, or otherwise ; and

(b) cause any such report to be printed and published.

364.—(1) If, from any report made under section 363, it appears to the
Commissionthat any civil proceeding ought in the public interest to be brought
by the company or anybody corporate, the Commission may itself bring such
proceedingsin the name and on behalf of the company or the body corporate.
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(2) The Commission shall indemnify the body corporate against any
costs or expensesincurred by it in or in connection with proceedings brought
under this section, and any costs or expenses soincurred shall, if not otherwise
recoverable, be defrayed out of the Consolidated Revenue Fund.

365.—(1) If, from any report made under section 363, it appears that
any person has, in relation to the company or anybody corporate whose affairs
have been investigated by virtue of section 359, been guilty of any offencefor
which he is criminaly liable, the report shall be referred to the Attorney-
General of the Federation.

(2) If the Attorney-General of the Federation considers that the case
referred to him is one in which a prosecution ought to be instituted, he shall
direct action accordingly, and it isthe duty of all past and present officersand
agents of the company or other body corporate, (other than the defendant in
the proceedings), to give all assistance in connection with the prosecution
which they are reasonably ableto give.

(3) If, from any report made under section 363, it appears to the
Commission that proceedings ought, in the public interest, to be brought by
any body corporate dealt with by the report for the recovery of damagesin
respect of any fraud, misfeasance or other misconduct in connection with the
promotion or formation of that body corporate or the management of itsaffairs,
or for the recovery of any property of the body corporate which has been
misapplied or wrongfully retained, it may refer the caseto the Attorney-General
of the Federation for his opinion as to the bringing of proceedings for that
purpose in the name of the body corporate and if proceedings are brought, it
shall bethe duty of all past and present officers and agents of the company or
other body corporate (other than the defendants in proceedings), to give him
all assistance in connection with the proceedings which they are reasonably
ableto give.

(4) Costsand expensesincurred by abody corporatein or in connection
with any proceedings brought by it under subsection (3) shall, if not otherwise
recoverable, be defrayed out of the Consolidated Revenue Fund.

366. If, in the case of any body corporate liable to be wound up under
this Act, it appears to the Commission from a report made by an inspector
under section 363 that it isexpedient in the publicinterest that the body corporate
should bewound up, the Commission may (unlessthe body corporateisalready
wound up by the Court) present a petition for it to be wound up if the Court
considersit just and equitableto do so.
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367.—(1) The expenses of, and incidental to, an investigation by an
inspector appointed by the Commission under the provisions of thisAct, are
defrayed in the first instance out of the Consolidated Revenue Fund, but the
following persons are, to the extent mentioned, liable to make repayment,—

(a) any person who is convicted on a prosecution instituted, as a result
of the investigation by the Attorney-General of the Federation, or who is
ordered to pay damages or restore any property in proceedings brought
under section 365 (3), may, in the same proceedings, be ordered to pay the
said expenses to such extent as are specified in the order ;

(b) any body corporate in whose hame proceedings are brought under
section 365 (3) isliableto the extent of the amount or value of any sumsor
property recovered by it as aresult of those proceedings ; or

(c) unless, astheresult of theinvestigation, aprosecutionisinstituted by
theAttorney-General of the Federation, the applicantsfor theinvestigation,
where the inspector was appointed under section 357, are liable to such
extent, if any, asthe Commission may direct, and any amount for which a
body corporate is liable under paragraph (b), shall be afirst charge on the
sums or property mentioned in that paragraph.

(2) For the purposes of this section, any costs or expenses incurred by
the Commission in or in connection with proceedings brought by virtue of
section 364 (2), is treated as expenses of the investigation giving rise to the
proceedings.

(3) Expenses to be defrayed by the Commission under this section are,
so far as not recoverable are to be paid out of the Consolidated Revenue
Fund.

368.—(1) A copy of any report of an inspector appointed under sections
357 and 358, certified by the Commission to be atrue copy, is admissiblein
any legal proceedings as evidence of the opinion of theinspector inrelationto
any matter contained in the report.

(2) A document purporting to be such a certificate as mentioned in
subsection (1) shall be received in evidence and be deemed to be such a
certificate, unless the contrary is proved.

369. (1) Where it appears to the Commission that there is good reason
so to do, it may appoint one or more competent inspectors to investigate and
report on the membership of any company, and otherwise with respect to the
company, for the purpose of determining the true persons who are or have
been financially interested in the success or failure (real or apparent) of the
company or ableto control or materially to influence the policy of the company.
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(2) The appointment of an inspector under this section may define the
scope of his investigation, whether in respect of the matter or the period to
whichitisto extend or otherwise, and in particular may limit investigation to
matters connected with particular share or debenture.

(3) Where an application for an investigation under this section with
respect to particular share or debenture of a company is made to the
Commission by members of the company, and the number of applicants or the
amount of the sharesheld by them isnot lessthan that required for an application
for the appointment of an inspector under section 357 (2) (a) and (b)—

(a) the Commission shall appoint an inspector to conduct that investigation,
unlessit is satisfied that the application is vexatious ; and

(b) the inspector’s appointment is not excluded from the scope of his
investigation any matter which the application seeksto include, exceptin so
far asthe Commission is satisfied that it is reasonable for the matter to be
investigated.

(4) Subject to the terms of an inspector’s appointment, his powers shall
extend to the investigation of any circumstances suggesting the existence of
an arrangement or understanding which, though not legally binding, isor was
observed or likely to be observed in practice and which is relevant to the
purposes of hisinvestigation.

370.—(1) For the purposes of any investigation under section 369, the
provisions of sections 359-363 apply with the necessary modifications to
referencesto the affairs of the company or those of any body corporate, that—

(a) the said sections shall apply in relation to all persons who are or
have been, or whom the inspector has reasonabl e cause to believe to be or
have been, financially interested in the success or failure or the apparent
success or failure of the company or any other body corporate whose
membership isinvestigated with that of the company, or able to control or
materially to influencethe policy thereof, including persons concerned only
on behalf of others, asthey apply in relation to officers and agents of the
company or of the other body corporate, as the case may be ; and

(b) the Commission is not bound to furnish the company or any other
person with a copy of any report by an inspector appointed under this
section or with acomplete copy thereof if heis of the opinion that thereis
good reason for not divulging the contents of the report or any part thereof,
but shall keep a copy of any such report, or, the parts of any report, as
regards which heis not of that opinion.

(2) Theexpensesof any investigation under section 369 shall be defrayed
out of the Consolidated Revenue Fund.
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371.—(1) Where it is made to appear to the Commission that there
is good reason to investigate the ownership of any share in or debenture
of a company and that it is unnecessary to appoint an inspector for the
purpose, the Commission may require any person who it has reasonable
cause to believe to—

(a) be or to have been interested in those shares or debentures ;

(b) act or to have acted in relation to those shares or debentures as a
legal practitioner or an agent of someone interested therein ; or

(c) give to the Commission any information which the person has or
might reasonably be expected to obtain as to the present and past interest
in those shares or debentures and the names and addresses of the persons
interested, and of any persons who act or have acted on their behalf in
relation to the shares or debentures.

(2) For the purposes of this section, a person is deemed to have an
interest in ashare or debenture if he has any right to acquire or dispose of the
share or debenture or any interest therein or to vote in respect thereof, or if
his consent is hecessary for the exercise of any of the rights of other persons
interested therein, or if other personsinterested therein can berequired or are
accustomed to exercise their rights in accordance with hisinstructions.

(3) Any person who failsto give any information required of him under
this section, or who, in giving any such information, makes any statement
which he knowsto befalse, or recklessly makes any statement which isfalse
commitsan offence and liableto apenalty asthe Commission shall specify in
itsregulations.

372.—(1) Where, in connection with an investigation under section 369
or 371, it appears to the Commission that thereisdifficulty in finding out the
relevant facts about any share (whether issued or to be issued), and that the
difficulty isduewholly or mainly to the unwillingness of the persons concerned,
or any of them, to assist theinvestigation asrequired by thisAct the Commission
may inwriting direct that the shares shall, until further notice, be subject to the
restrictionsimposed by this section.

(2) If sharesare directed to be subject to the restrictionsimposed by this
section—
(a) any transfer of those shares, or in case of unissued shares, any
transfer of the right to be issued therewith and any issue thereof, isvoid ;
(b) no voting rights are exercisable in respect of those shares ;

(c) nofurther shares shall beissued in right of those sharesor in pursuance
of any offer made to the holder of shares; and
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(d) except in aliquidation, no payment shall be made of any sums due
from the company on those shares, whether in respect of capital or otherwise.

(3) Where the Commission directs shares to be subject to restrictions
under this section, or refuses to direct that shares shall cease to be subject
thereto, any person aggrieved thereby may appeal to the Court, and the Court
may, if it deemsfit, direct that the shares shall cease to be subject to the said
restrictions.

(4) Any direction or order of the Court that shares shall cease to be
subject to restrictions under this section, expressed to be made with aview to
permitting atransfer of those shares, may continue the restrictions mentioned
in subsection (2) (c) and (d), either in whole or in part, so far asthey relateto
any right acquired or offer made before the transfer.

(5) Any person who—

(a) exercisesor purportsto exercise any right to dispose of shareswhich,
to his knowledge, are for the time being subject to restrictions under this
section,

(b) votesin respect of such shares, whether asholder or proxy, or appoints
aproxy to vote in respect thereof, or

(c) being the holder of such shares, failsto notify that they are subject to
the said restrictions, commits an offence and is liable to a penalty as the
Commission shall specify initsregulations.

(6) Where sharesin any company areissued in contravention of thesaid
restrictions, the company and each officer of the company who are in default
commitsan offence and isliableto apenalty asthe Commission shall specify
initsregulations.

(7) A prosecution shall not be instituted under this section except by or
with the consent of the Attorney-General of the Federation.

(8) Thissection appliesin relation to debentures asit appliesin relation
to shares.

373. Nothing in this Part requires disclosure to the Commission or to an
inspector appointed by it, by a—

(a) legal practitioner of any privileged communication madeto himin
that capacity, except as regards the name and address of hisclient ; or

(b) company’s banker as such, of any information as to the affairs of
any of their customers other than the company.
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CHAPTER 14—FINANCIAL STATEMENTS, AUDIT AND ACCOUNTING RECORDS

374.—(1) Every company shall cause accounting recordsto be kept in
accordance with this section.

(2) The accounting records are sufficient to show and explain the
transactions of the company and as such, are to—

(a) disclose with reasonable accuracy, at any time, thefinancial position
of the company ; and

(b) enablethe directorsto ensure that any financial statements prepared
under this Part comply with the requirements of thisAct asto theform and
content of the company’s financial statements.

(3) The accounting records shall, in particular, contain—

(a) entriesfrom day to day of al sums of money received and expended
by the company, and the matters in respect of which the receipt and
expenditure took place ; and

(b) arecord of the assets and liabilities of the company.

(4) If the business of the company involves dealing in goods, the
accounting records shall contain—

(a) statements of stocks held by the company at the end of each year of
the company ;

(b) al statements of stocktakings from which any such statement of
stock asis mentioned in paragraph (a) has been or isto be prepared ; and

(c) except in the case of goods sold by way of ordinary retail trade,
statements of all goods sold and purchased, showing the goods and the
buyersand sellersin sufficient detail to enable al theseto beidentified.

(5) A parent company that has a subsidiary undertaking in relation to
which subsection (4) does not apply shall take reasonabl e steps to secure that
the undertaking keeps such accounting records as to enable the directors of
the parent company to ensure that any accounts required to be prepared under
this Part comply with the requirements of thisAct.

(6) Each public company shall keep itsaudited accounts displayed onits
website.

375.—(1) The accounting records of a company shall be kept at its
registered office or such other place in Nigeria as the directors think fit, and
shall at al times be open to inspection by the officers of the company.

(2) Subject to any direction with respect to the disposal of records given
under winding-up rulesmade under section 732 of thisAct, accounting records
which acompany isrequired by section 374 of thisAct to keep are preserved
by it for six years from the date on which they were made.
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(3) A company may, in addition to original hard copies, keep electronic
copiesor registers of any document or record it isobliged to keep or maintain
under thisAct, and where acompany choosesto maintain el ectronic copiesor
registers of its documents or records, the company shall give sufficient
consideration to the quality of the hardware and software to be used, and
technical specifications such as protocol, security, anti-virus protection or
encryption.

376.—(1) If a company fails to comply with any provision of section
374 or 375 (1), every officer of the company who is in default commits an
offence unless he shows that he acted honestly and that in the circumstances
inwhich the business of the company was carried on, the default was excusable.

(2) An officer of a company commits an offence if he fails to take all
reasonabl e stepsfor securing compliance by the company with section 375 of
thisAct, or hasintentionally caused any default by the company under it.

(3) A person who commits an offence under this section, isliable to a
penalty asthe Commission shall specify initsregulations.

377.—(1) In the case of every company, the directors shall, in respect
of each year of the company, prepare financial statement for the year.

(2) Subject to subsection (3), the financia statements required under
subsection (1) shall include—

(a) statement of the accounting policies;

(b) the balance sheet or balance sheet as at the last day of the year ;

(c) aprofit and loss account or, in the case of acompany not trading for
profit, an income and expenditure account for the year ;

(d) notes on the accounts ;
(e) the auditors' report ;
(f) the directors’ report ;

(g) a statement of the source and application of fund or statement of
cash flow ;

(h) changesin equity ;

(i) avalue-added statement for the year ;

(j) afive year financial summary ;

(K) in the case of aholding company, the group financia statements; and

() such other matters as are required in accordance with the applicable
accounting standards.

(3) Thefinancial statements of a private company need not include the
matters stated in subsection (2) (a), (g), (h) and (i).
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(4) The directors shall, at their first meeting after the incorporation of
the company, determine what date in each year financial statementsis made
up, and they shall give notice of the date to the Commission within 14 days of
the determination.

(5) In the case of a holding company, the directors shall ensure that,
except where in their opinion there are good reasons against it, the year of
each of its subsidiaries shall coincide with the year of the company.

Form AND CoNTENT OF COMPANY, INDIVIDUAL
AND GRoUP FINANCIAL STATEMENTS

378.—(1) Thefinancial statementsof acompany prepared under section
377 of thisAct, shall comply with the requirements of the First Schedule to
thisAct (so far as applicable) with respect to their form and content, and with
the accounting standards laid down in the statements of accounting standards
issued by the Financial Reporting Council of Nigeria, provided such accounting
standards do not conflict with the provisions of thisAct or the First Schedule
to thisAct.

(2) The balance sheet shall give a true and fair view of the state of
affairs of the company as at the end of the year, and the profit and loss
account shall giveatrueand fair view of the profit or loss of the company for
the year.

(3) The statement of the source and application of funds shall provide
information on the generation and utilisation of funds by the company during
the year.

(4) The value added statement shall report the wealth created by the
company during the year and its distribution among various interest groups
such as the employees, government, creditors, proprietors and the company.

(5) The five-year financial summary shall provide a report for a
comparison over aperiod of five years or more of vital financial information.

(6) Subsection (2) overrides—
(a) the requirements of the First Schedule to thisAct ; and
(b) al other requirements of thisAct asto the mattersto beincluded in

the accounts of a company or in notes to those accounts, and accordingly,
the provisions of subsections (7) and (8) shall have effect.

(7) If the balance sheet or profit and loss account drawn up in accordance
with those requirements would not provide sufficient information to comply
with subsection (2), any necessary additional information shall be providedin
that balance sheet, profit and loss account or in a note to the accounts.
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(8) If, owing to special circumstances in the case of any company,
compliance with any such requirement in relation to the balance sheet or profit
and lossaccount would prevent compliancewith subsection (2), (evenif additiona
information were provided in accordance with subsection (4)), the directors
shall depart from that requirement in preparing the balance sheet or profit and
loss account (so far as necessary) in order to comply with subsection (2).

(9) If the directors depart from any such requirement, particulars of the
departure, thereasonsfor it and itseffects shall be givenin anoteto the accounts.

(10) Subsections (1)-(9) do not apply to group accounts prepared under
section 379 (1) and (2) apply to acompany’s profit and loss account (or require
the notes otherwise required in relation to that account) if—

(a) the company has subsidiaries ; and

(b) the profit and loss account isframed as aconsolidated account dealing
with all or any of the subsidiaries of the company aswell asthe company—

(i) complieswith the requirements of thisAct relating to consolidated
profit and loss account, and

(i) shows how much of the consolidated profit and lossfor theyear is
dealt with intheindividual financial statements of the company.

(112) If group financial statements are prepared and advantage is taken
of subsection (7), that fact shall be disclosed in a note to the group financial
Statements.

379—(1) If, a the end of ayear acompany has subsidiaries, the directors
shall, aswell aspreparing individual accountsof each subsidiary for that year, dso
prepare group financial statements being accounts or statementswhich deal with
the gtate of affairs and profit or loss of the entire company and the subsidiaries.

(2) The provisions of subsection (1) do not apply in instances exempted
under accounting standardsissued by the Financia Reporting Council of Nigeria.

(3) A group financial statement may not deal with a subsidiary, if the
directors of the company are of the opinion that—

(a) it isimpracticable, or would be of no real value to the members, in
view of theinsignificant amountsinvolved;

(b) it would involve expense or delay out of proportion to its value to
members of the company ;

(c) the result would be misleading, or harmful to the business of the
company or any of itssubsidiaries; or

(d) the business of the holding company and that of the subsidiary are so
different that they cannot reasonably be treated as a single undertaking.

Group
financial
statements
of holding
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(4) The group financial statements of a company shall consist of a
consolidated—

(a) bal ance sheet dealing with the state of affairs of the company and all
the subsidiaries of the company ; and

(b) profit and loss account of the company and its subsidiaries.

(5) If the directors are of the opinion that it is better for the purpose of
presenting the same or equivalent information about the state of affairs and
profit or loss of the company and its subsidiaries, and that to so present it may
be readily appreciated by the members of the company, the group financial
statements may be prepared in aform not consistent with subsection (1) and
in particular the group financial statement may consist of—

(a) more than one set of consolidated financial statements dealing
respectively with the company and one group of subsidiariesand with other
groupsof subsidiaries;

(b) separatefinancia statements dealing with each of the subsidiaries; or

(c) statements expanding the information about the subsidiaries in
individual financial statements of the company, or in any other form.

(6) Thegroup financia statements may bewholly or partly incorporated
in the individual balance sheet and profit and loss account of the holding
company.

380.—(1) The group financial statements of a holding company shall
comply with the requirements of the First Schedule to this Act, so far as
applicable to group financial statements in the form in which those accounts
are prepared with respect to the form and content of those statements and
any additional information to be provided by way of notesto those accounts.

(2) Group financia statements together with any notes thereon shall
giveatrueandfair view of the state of affairsand profit or loss of the company
and the subsidiaries dealt with by those statements as awhole.

(3) Subsection (2) overrides—
(a) the requirements of the First Schedule to thisAct ; and
(b) all the requirements of this Act as to the matters to be included in

group financial statements or in notes to those statements and accordingly
subsections (4) and (5) shall have effect.

(4) If group financial statements are not in accordance with the
requirementsof thisAct by not providing sufficient information in compliance
with subsection (2), any necessary additional information shall be providedin,
or in anoteto, the group financial statements.
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(5) If, owing to special circumstances in the case of any company,
compliance with any such requirements in relation to its group financia
statementswould prevent the statements from complying with subsection (2),
(evenif additional information were provided in accordance with subsection
(4)), the directors may depart from that requirement in preparing the group
financial statements.
381.—(1) Subject to subsection (4), a company is for the purposes of Meaning of
this Act deemed to be a subsidiary of another company if the company— holding
company,
(a) is a member of the company and controls the composition of its  subsidiary
board of directors; and wholly-
(b) holds more than 50% in nominal value of itsequity share capital ; or ;\J/\g;ggi ary.

(c) thefirst-mentioned company isasubsidiary of any company whichis
that other’s subsidiary.

(2) For the purposes of subsection (1), the composition of the board of
directors of acompany is deemed to be controlled by another company if that
other company by the exercise of some power, without the consent or
concurrence of any other person, can appoint or remove the holders of all or
majority of the directors.

(3) For purposes of subsection (2), the other company isdeemed to have
power to appoint adirector with respect to which any of thefollowing conditions
is satisfied that—

(a) aperson cannot be appointed to it without the exercisein hisfavour

by the other company of such power asis mentioned in this section ;

(b) the appointment of a person to the directorship follows necessarily
from his appointment as director of the other company ; or
(c) the directorship is held by the other company itself or by a
subsidiary of it.
(4) In determining whether one company is a subsidiary of another—
(a) any share held or power exercisable by the other in afiduciary capacity
istreated as not held or exercisable by it ;
(b) subject to paragraphs (c) and (d), any share held or power
exercisable—
(i) by any person as nominee for the other (except where the other is
concerned only in afiduciary capacity), or
(i) by, or by a nominee for, a subsidiary or the other (not being a
subsidiary whichisconcerned only in afiduciary capacity), istreated as
held or exercisable by the other ;
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(c) any share held or power exercisable by any person by virtue of the
provisions of any debentures of the first mentioned company or of atrust
deed for securing any issue of such debentures are disregarded ; and

(d) any share held or power exercisable by, or by a nominee for, the
other or its subsidiary (not being held or exercisable as mentioned in
paragraph (c)), shall be treated as not held or exercisable by the other, if
the ordinary business of the other or its subsidiary (as the case may be)
includes the lending of money and the shares are held or the power is
exercisable by way of security only for the purposes of atransaction entered
into in the ordinary course of that business.

(5) For the purposes of this Act—
(a) acompany is deemed to be the holding company of another, if the

other isitssubsidiary ; and

(b) abody corporate is deemed to be the wholly-owned subsidiary of

another, if it has no member except that other and that other’s wholly owned
subsidiaries are its or their nominees.

(6) In thissection, “company” includes any body corporate.
382.—(1) The additional matters contained in the Second Schedule shall

be disclosed in the company’s financial statements for the year; and in that
Schedule, where a thing is required to be stated or shown or information is
required to be given, it is construed to mean that the thing shall be stated or
shown, or theinformation isto be given in a note to those statements.

(2) In the Second Schedule to thisAct —

(a) Parts | and 11 deal respectively with the disclosure of particulars of
the subsidiaries of the company and its shareholders;

(b) Part I11 deals with the disclosure of financial information relating to
subsidiaries;

(c) Part 1V requiresasubsidiary company to discloseitsultimate holding
company ;

(d) Part V dea swith the emoluments of directors, including emoluments
waived, pensionsof directorsand compensation for loss of officeto directors
and past directors ; and

(e) Part VI deals with disclosure of the number of the employees of the
company who are remunerated at higher rates.

(3) Whenever it is stated in the Second Schedule of this Act that this

subsection applies to certain particulars or information, the particulars or
information is annexed to the annual return first made by the company after
copies of itsfinancial statements have been laid before its shareholdersin a
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general meeting and if acompany failsto satisfy this obligation, the company
and every officer of it areliable to a penalty asthe Commission shall specify
initsregulations.

(4) It is the duty of any director of a company to give notice to the
company of such matters relating to himself as may be necessary for the
purposes of Part VV of the Second Schedule to this Act and this applies to
personswho are or have at any timein the preceding three years been officers
asit appliesto directors.

(5) A person who makes default in complying with the provisions of
subsection (4), is liable to a penalty as the Commission shall specify in its
regulations.

383.—(1) The group financial statements of a holding company for
ayear shall comply with Part | of the Third Schedule (so far as applicable)
as regards the disclosure of transactions, arrangements and agreements
mentioned therein, including loans, quasi loans and other dealingsin favour
of directors.

(2) Inthecase of acompany other than aholding company, itsindividual
accounts shall comply with Part | of the Third Schedule (so far as applicable)
as regards disclosure matters contained in the Schedule.

(3) Particularswhich are required to be contained in Part | of the Third
Scheduleinany financial statementsare required in respect of shadow directors
aswell as adirector given by way of notes.

(4) Where by virtue of section 379 (2) or (3), acompany does not prepare
groupfinancia statementsfor ayear, it shall disclose such mattersinitsindividua
statements as would have been disclosed in group financia statements.

(5) The requirements of this section apply with such modifications as
are necessary to bring them in line with Part | of the Third Schedule to this
Act, (including with particulars of exceptionsin respect of recognised banksit
shall disclose).

384.—(1) The group financial statements of a holding company for a
year shall comply with Part 1l of the Third Schedule to this Act, so far as
applicable, as regards transactions, arrangements and agreements made by
the company or its subsidiary for persons who at any time during that year
were officers of the company but not directors.
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Third (2) Inthe case of acompany other than aholding company, itsindividual

Schedule. accounts shall comply with Part 11 of the Third Schedule to thisAct so far as
applicable, as regards matters contained therein.

(3) Subsections (1) and (2) do not apply in relation to any transaction or
agreement made by a recognised bank for any of its officers or for any of the
officersof itsholding company.

Third (4) Particulars required by Part 11 of the Third Schedule to be in any
Schedule. account shall be given by way of notes to the accounts.

(5) Where by virtue of section 379 (2) or (3), acompany doesnot prepare
group financial statementsfor ayear, it shall disclosethisfact initsindividual
financial statements as required by subsection (1).

DirecTors REPORTS
Directors 385.—(1) In the case of every company, there shall be prepared in
report. respect of each year, a report by the directors—

(a) containing a fair view of the development of the business of the
company and its subsidiaries during the year and of their position at theend
of it; and

(b) stating the amount, if any, which they recommend should be paid as
dividend and the amount (if any) which they propose to carry to reserves.

(2) The directors' report shall state the names of the persons who, at
any time during the year, were directors of the company, and the financial
activities of the company and its subsidiariesin the course of the year and any
significant changein those activitiesin the year.

Fourth (3) Thereport shall aso statethe matters, and givethe particulars, required
Schedule. by Part | of the Fourth Schedule to thisAct.

Fourth (4) Part 11 of the Fourth Scheduleto thisAct applies asregardsthe matters
Schedule. to be stated in the report of the directorsin the circumstances specified therein.
Fourth (5) Part Il of the Fourth Schedule to this Act applies as regards the
Schedule.

mattersto be stated inthe directors’ report relative to the employment, training
and advancement of disabled persons, the health, safety and welfare at work
of the employees of the company and the involvement of employees in the
affairs, policy and performance of the company.

(6) In respect of any failure to comply with the requirements of thisAct
as to the matters to be stated and the particulars to be given in the directors
report, every person who was a director of the company immediately before
the end of the period prescribed for laying and delivering financial statements
commitsan offenceand isliable on conviction to apenalty asthe Commission
shall specify initsregulations.
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(7) In proceedings for ascertaining guilt under subsection (6), it is a
defence for the person to prove that he took all reasonable steps for securing
compliance with the requirementsin question.

Procebure oN CoMPLETION OF FINANCIAL STATEMENTS

386.—(1) A company’s balance sheet and every copy of it whichislaid
before the company in general meeting or delivered to the Commission shall
be signed on behalf of the board by two of the directors of the company.

(2) If acopy of the balance sheet—

(a) islaid before the company or delivered to the Commission without
being signed as required by this section, or

(b) not being acopy solaid or delivered, isissued, circulated or published
in a case where the balance sheet has not been signed as so required or
where (the balance sheet having been so signed) the copy does not include
acopy of the signature as the case may be, the company and each officer
of it areliableto apenalty asthe Commission shall specify initsregulations.

(3) A company’s profit and loss account and, so far as not incorporated
initsindividual balance sheet or profit and loss account, any group accounts
of aholding company, shall be annexed to the balance sheet, and the auditors
report and the directors’ report shall also be attached to the balance sheet.

(4) The balance sheet and the profit and loss account annexed to it shall
be approved by the board of directors and signed on their behalf by two
directors authorised to do so.

387.—(1) In the case of every company, a copy of the company’s
financial statements for the year shall, at least 21 days before the date of the
meeting at which they areto belaid in accordance with section 388 of thisAct
be sent to the following persons—

(a) every member of the company (whether or not entitled to receive
notice of general meetings) ;

(b) every holder of the company’s debentures, (whether or not so
entitled) ; and

(c) all personsother than members and debenture holders, being persons
so entitled.

(2) In the case of a company not having a share capital, subsection (1)
shall not require a copy of the financial statementsto be sent to a member of
the company who is not entitled to receive notices of general meetings of the
company, or to a holder of the company’s debenture who is not so entitled.
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asof right.
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(3) Subsection (1) shall not require copies of the financial statementsto
be sent to—

(@) amember of the company or a debenture holder, a person who is
not entitled to receive notices of general meetings, and of whose address
the company is unaware ;

(b) more than one of the joint holders of shares or debentures none of
whom are entitled to receive such notices ; or

(c) those who are not entitled in the case of joint holders of shares or
debentures, some of whom are not entitled to receive such notices.

(4) If copies of the financial statements are sent less than 21 days
before the date of the meeting, it is, notwithstanding that fact, deemed to
have been duly sent if it is so agreed by all the members entitled to attend
and vote at the meeting.

(5) If default ismade in complying with subsection (1), the company and
each officer of it areliableto a penalty asthe Commission shall specify inits
regulations.

388.—(1) In respect of each year, the directors shall, at a date not later
than 18 months after incorporation of the company and subsequently once at
least in every year, lay before the company in general meeting copies of the
financial statements of the company made up to a date not exceeding nine
months previous to the date of the meeting.

(2) The auditors’ report shall be read before the company in general
meeting, and be open to the inspection of any member of the company.

(3) In respect of each year, the directors shall deliver with the annual
return to the Commission a copy of the balance sheet, the profit and loss
account and the notes on the statements which were laid before the general
meeting as required by this section.

(4) In the case of an unlimited company, the directors are not required
by subsection (3) to deliver acopy of the accounts if—

(a) at no time during the accounting reference period has the company
been, to its knowledge, the subsidiary of a company that was then limited
and at no such time, to its knowledge, have there been held or been
exercisable, by or on behalf of two or more companies that were then
limited, shares or powerswhich, if they had been held or been exercisable
by one of them, would have made the company its subsidiary ; and

(b) at no such time has the company been the holding company of a
company which wasthen limited.
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(5) Referencesin thissection to acompany that waslimited at aparticular
timeareto abody corporate (under whatever law incorporated) theliability of
whose members was at that time limited.

389.—(1) If inayear any of the requirements of section 388 (1) or (3)
are not complied with by any company, every person who immediately before
the end of that period was a director of the company, in respect of each of
those subsections which is not so complied with, isliable to a penaty asthe
Commission shall specify initsregulations.

(2) If a person is charged with an offence in respect of any of the
reguirements of section 384 (1) or (3), it isadefence for him to provethat he
took all reasonable steps for securing that those requirements be complied
with before the end of the period allowed for laying and delivering accounts.

(3) In proceedings under this section with respect to a requirement
to lay a copy of a document before a company in general meeting, or to
deliver a copy of a document to the Commission, it is not a defence to
prove that the document in question was not in fact prepared as required
by this Part of thisAct.

390.—(1) If—

(a) in respect of ayear, any of the requirements of section 388 (1) and
(3) of thisAct has not been complied with by acompany before the end of
the period allowed for laying and delivering financial statements, and

(b) the directors of the company fail to make good the default within 14
days after the service of anotice on them requiring compliance, the court
may on application by any member or creditor of the company or by the
Commission make an order directing the directors (or any of them) to make
good the default within such time as may be specified in the order.

(2) The court order may provide that al costs of and incidental to the
application be borne by the directors.

(3) Nothing in this section affects the provisions of section 389 of
this Act.

391.—(2) If any financial statements of acompany (other than itsgroup
financial statement) of which acopy islaid beforethe shareholdersin general
meeting or delivered to the Commission do not comply with the requirement
of thisAct asto the matters to be included in, or in a note to, those financial
statements, every person who at the time when the copy islaid or deliveredis
a director of the company is, in respect of each contravention, liable to a
penalty asthe Commission shall specify initsregulations.
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(2) If any group financial statements of which a copy is laid before a
company in ageneral meeting or delivered to the Commission do not comply
with section 388 (4) and (5) or section 389 and with the other requirements of
this Act as to the matters to be included in or in a note to those financial
statements, each person who at thetimewhen the copy was so laid or delivered
was adirector of the company isliable to a penalty as the Commission shall
specify initsregulations.

(3) In proceedings against a person for an offence under this section, it
is a defence for him to prove that he took all reasonable steps for securing
compliance with the requirementsin question.

392.—(1) Any member of a company, whether or not entitled to have
copies of the company’s financial statements sent to him, and any holder of
the company’s debentures (whether or not so entitled) isentitled to be furnished
on demand and without charge with a copy of the company’s last financial
statements.

(2) If, when a person makes a demand for adocument with which heis
entitled by this section to be furnished, default is made in complying with the
demand within seven days after its making, the company and each officer are
liableto apenalty asthe Commission shall specify initsregulations, unlessitis
proved that the person has already made a demand for, and been furnished
with, acopy of the documents.

MobpIFiED FINANCIAL STATEMENTS

393.—(1) In certain cases a company’s directors may, in accordance
with Part 1 of the Sixth Scheduleto thisAct, deliver modified financial satements
in respect of ayear as asmall company.

(2) For the purposes of sections 395-397 and the Sixth Scheduleto this
Act, “deliver” means deliver to the Commission.

394.—(1) A company qualifies as small in relation toits first financial
year if the qualifying conditions are met in that year.

(2) A company qualifies as small in relation to a subsequent financial
year if the qualifying conditions—
(a) are met in that year and the preceding financial year ;
(b) are met in that year and the company qualified assmall inrelation to
the preceding financial year ; or
(c) were met in the preceding financial year and the company qualified
assmall inrelation to that year.
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(3) The qualifying conditions are met by acompany inayear inwhichit
satisfiesthe following requirements—
(a) itisaprivate company ;
(b) its turnover is not more than 120,000,000 or such amount as may
be fixed by the Commission fromtimeto time;
(c) its net assets value is hot more than N60,000,000 or such amount as
may be fixed by the Commission from timeto time;
(d) none of itsmembersisan alien;
(e) none of its members is a government, government corporation or
agency or its nominee ; and
(f) inthe case of acompany having share capital, the directors between
themselves hold at least 51% of its equity share capital.
(4) For aperiod that isacompany’s financial year but not in fact ayear
the maximum figuresfor turnover shall be proportionately adjusted.
(5) The“balance sheet total” meansthe aggregate of the amounts shown
as assets in the company’s balance sheet.
(6) The“number of employees’ means the average number of persons
employed by the company in that year, determined as follows—
(a) find for each month in the financial year the number of persons
employed under contracts of service by the company in that month (whether
throughout the month or not),
(b) add together the monthly totals, and
(c) divide by the number of monthsin thefinancial year.
(7) Thissection is subject to section 393.
395.—(1) A parent company qualifiesasasmall company inrelationto  Companies
afinancia year only if the group headed by it qualifies as asmall group. quz?illl:‘ymg ast
small: paren
(2) A group qualifies as small in relation to the parent company’s first  companies.

financial year if the qualifying conditionsare met in that year.

(3) A group qualifiesas small in relation to a subsequent financia year
of the parent company if the qualifying conditions—

(a) are met in that year and the preceding financial year ;

(b) aremet in that year and the group qualified assmall inrelation to the
preceding financia year ; or

(c) were met in the preceding financial year and the group qualified as
small inrelation to that year.



A 224

2020 No. 3 Companies and Allied Matters Act, 2020

Modified
individual
financial
statements.
Sixth
Schedule.

(4) The qualifying conditions are met by a group in ayear in which it
satisfiesthe following requirements—

(a) itisaprivate company ;

(b) its turnover is not more than N120,000,000 or such amount as may
be fixed by the Commission fromtimetotime;

(c) its net assets value is not more than 60,000,000 or such amount as
may befixed by the Commission;

(d) none of its membersisan dien;

(e) none of its membersis a government or government corporation or
agency or its nominee ; and

(f) in the case of acompany having share capital, the directors between
themselves hold at least 51% of its equity share capital.

(5) Theaggregatefiguresare ascertained by aggregating therelevant figures
determined in accordance with section 394 for each member of the group.

(6) Thefiguresfor each subsidiary undertaking arethoseincluded inits
individual accountsfor therelevant financial year, if—

(a) itsfinancial year endswith that of the parent company, that financial
year ;

(b) nat, itsfinancial year ending last before the end of the financial year
of the parent company ; and

(c) those figures cannot be obtai ned without disproportionate expense or
undue delay, the latest available figures shall be taken.

396.—(1) Thedirectorsof acompany may (subject to section 397 where
the company has subsidiaries) deliver individual financial statementsmodified
asfor asmall company in the cases specified in subsections (2) and (3), and
Part 1 of the Sixth Schedule apply with respect to the delivery of financial
statements so modified.

(2) In respect of the company’s first year the directors may deliver
financial statementsmodified asfor asmall company, if inthat year it qualifies
assmall.

(3) The directors may in respect of acompany’s year subsequent to the
first deliver financial statements modified asfor asmall company,—

(a) if the company qualifies as small and it also so qualified in the
preceding year ;

(b) although not qualifying in that year assmall, if in the preceding year
itsoqualified and thedirectorswere entitled to deliver financial statements
so modified in respect of that year ; or
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(c) if, in that year the company qualifies as small and the directors

were entitled under paragraph (b) to deliver financial statements so
modified for the preceding year (although the company did not in that
year qualify as small).

397.—(1) Thissection appliesto aholding company wherein respect of ~Modified
ayear section 379 requires the preparation of group financial statements for gtr;tagzjms
the company and its subsidiaries. of holding

company.

(2) Thedirectors of the holding company may not under section 396 of
thisAct deliver financia statements modified asfor asmall company, unless
the group (that isto say, the holding company and its subsidiaries together) is
in that year a small group and the group is small if it qualifies under section
394 of thisAct (applying that section as provided under subsections (3) and
(4), asif it were al one company).

(3) The figures to be taken into account in determining whether the
group issmall are the group account figures, that is—

(a) where the group financial statements are prepared as consolidated
financial statements, the figures for turnover and balance sheet total ; and

(b) wherethe group financial statementsare not prepared as consolidated
financia statements, the corresponding figures given in the group financial
statements, with such adjustment aswould have been madeif the statements
had been prepared in consolidated form, and aggregated in either case with
therelevant figuresfor the subsidiaries(if any) omitted from the group accounts
(excepting those for any subsidiary omitted under section 379 (3) (a) on the
ground of impracticability).

(4) In the case of each subsidiary omitted from the group financial
statements, the figures relevant as regards turnover, and bal ance sheet total
are those which are included in the financial statements of that subsidiary
prepared in respect of its relevant year (with such adjustment as would have
been made if those figures had been included in group financia statements
prepared in consolidated form).

(5) For the purposes of subsection (4), the relevant year of the
subsidiary is—
(a) if itsyear endswith that of the holding company to which the group
financial statements relate, that year ; and

(b) if not, the subsidiary’s year ending last before the end of the year of
the holding company.

(6) If thedirectorsare entitled to deliver modified financial statements,
they may also deliver modified group financial statements, and such group
financial statementsif—
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(a) consolidated, may bein accordancewith Part |1 of the Sixth Schedule
(while otherwise comprising or corresponding with group financial
statements prepared under section 379 of thisAct) ; and

(b) not consolidated, may be such as (together with any notes) give the
same or equivalent information as required by paragraph (a), and Part 111
to the Sixth Schedule to this Act applies to modified group financial
statements whether consolidated or not.

PuBLIcATION OF FINANCIAL STATEMENTS

398.—(1) This section applies to the publication by a company of full
individual or group financial statements, required by section 388 to be laid
before the company in general meeting and delivered to the Commission,
including thedirectors' report, unless dispensed with under paragraph 3 of the
Fourth Scheduleto thisAct, but doesnot apply tointerim financial statements.

(2) If acompany publishesindividual financial statements (modified or
otherwise) for ayear, it shall publish with them the relevant auditors' report.

(3) If a company required by section 379 to this Act to prepare group
financial statements for a year, publishes individua financia statements for
that year, it shall also publish with them itsgroup financial statements (which
may be modified financial statements but only if the individua financial
statements are modified).

(4) If acompany publishes group financial statements (modified or not)
without itsindividual financial statements, it shall publish with themtherel evant
auditors' report.

(5) References in this section to the relevant auditor’s report are to the
auditors' report under section 404 or, inthe case of modified financia statements
(individual or group), the auditors special report under paragraph 10 of the
Sixth Scheduleto thisAct.

(6) If default ismadein complying with any provision of thissection, the
company and each officer of the company are liable to a penalty as the
Commission shall specify initsregulations.

399.—(1) This section applies to the publication by a company of
abridged financial statements, that isto say, any balance sheet or profit and
loss account relating to ayear of the company or purporting to deal with any
such year, otherwise than as part of full financial statements (individual or
group) to which section 398 of thisAct applies.

(2) Thereference in subsection (1) to a balance sheet or profit and loss
account, in relation to financial statements published by a holding company,
includes, “an account in any form purporting to be a balance sheet or profit
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and loss account for the group consisting of the holding company and its
subsidiaries’.

(3) If thecompany publishesabridged financial statements, it shall publish
with those statements, a statement indicating—

(a) that the statements are not full financial statements;;

(b) whether full individual or full group financia statementsaccording as
the abridged statements deal solely with the company’sown affairsor with
the affairs of the company and any subsidiaries have been delivered to the
Commission or, inthe case of an unlimited company exempted under section
388 (4), from the requirement to deliver financial statements, that the
company is so exempted ;

(c) whether the company’s auditors have made a report under section
404 on the company’s financial statements for any year with which the
abridged financial statements purport to deal ; and

(d) whether any report so made was unqualified (meaning that it was a
report, without qualification, to the effect that in the opinion of the person
making it, the company’sfinancia statements had been properly prepared).

(4) Where a company publishes abridged financial statements, it shall
not publish with those statementsany such report of the auditorsasis mentioned
in subsection (3) (c).

(5) If defaultis madein complying with any provision of this section,

the company and each officer of the company are liable to a penalty as the
Commission shall specify initsregulations.

SUPPLEMENTARY

400. The Minister may after consultation with the Financial Reporting
Council of Nigeriaby regulationsin astatutory instrument—

(a) add to the classes of documents to be—
(i) comprised in acompany’sfinancial statementsfor ayear to belaid
before the company in general meeting as required by section 388, or
(i) delivered to the Commission under that section, and make provision
as to the matters to be included in any document to be added to either
class; or
(b) modify the requirements of thisAct asto the mattersto be stated in

a document of any such class, or reduce the classes of documents to be
delivered to the Commission under section 386.

Power to
ater
accounting
requirements.
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CHAPTER 15—AuDIT
Appointment 401.—(1) Every company shall at each annual general meeting appoint
of auditors.

an auditor or auditorsto audit thefinancial statements of the company, and to
hold office from the conclusion of that, until the conclusion of the next, annual
general meeting.

(2) At any annual general meeting aretiring auditor, however appointed,
shall be re-appointed without any resol ution being passed unless—

(a) heisnot qualified for re-appointment ;

(b) a resolution has been passed at that meeting appointing some
other person instead of him or providing expressly that he shall not be
re-appointed ; or

(c) he has given the company noticeinwriting of hisunwillingnessto be
re- appointed :

Provided that where notice isgiven of an intended resol ution to appoint some
person or persons in place of aretiring auditor, and by reason of the death,
incapacity or disqualification of that person or of all those persons, asthe case
may be, the resol ution cannot be proceeded with, the retiring auditor shall not
be automatically re-appointed by virtue of this subsection.

(3) Where at an annual general meeting, no auditors are appointed or re-
appointed, the directors may appoint a person to fill the vacancy.

(4) The company shall, within one week of the power of the directors
under subsection (3) becoming exercisable, give notice of that fact to the
Commission; andif acompany failsto give notice asrequired by thissubsection,
the company and every officer of the company shall beliableto a penalty as
the Commission shall specify initsregulations.

(5) Subject to paragraphs (a) and (b), the first auditors of a company
may be appointed by the directors at any time before the company is entitled
to commence business and auditors so appointed hold office until the conclusion
of the next annual general meeting, provided that—

(a) the company may at a general meeting remove any such auditors
and appoint in their place any other person who has been nominated for
appointment by any member of the company and of whose nomination
notice has been given to the members of the company at least 14 days
before the date of the meeting ; and

(b) if thedirectorsfail to exercisetheir powersunder this subsection, the
company may, in ageneral meeting convened for that purpose, appoint the
first auditors and thereupon the said powers of the directors ceases.
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(6) Thedirectorsmay fill any casual vacancy in the office of auditor but
while any such vacancy continues, the surviving or continuing auditor or
auditors, if any, may act.
402.—(1) A company isexempt from therequirementsof thisAct relating  Exemption
to the audit of accountsin respect of afinancial year if— from audit
. . . . . . requirement.
(a) it has not carried on any business since its incorporation ; or
(b) itisasmall company within the meaning of section 394.
(2) A company is not entitled to an exemption under subsection (1) if it
was at any timewithin thefinancial year in question aninsurance company, a
bank or any other company as may be prescribed by the Commission.
403.—(1) The provisions of any Act establishing abody of accountants  Qualification
shall have effect in relation to any investigation or audit for the purpose of this ~ of Auditors.

Act and none of thefollowing personsis qualified for appointment as auditor
of acompany,—

(a) an officer or servant of the company,

(b) aperson who is a partner of or in the employment of an officer or
servant of the company, or

(c) abody corporate.

(2) Referencesin subsection (1) to an officer or servant shall be construed
as not including references to an auditor.

(3) In the application of subsection (1), the disqualification extends and
applies to persons who in respect of any period of an audit were in the
employment of the company or were connected therewith in any manner.

(4) A person does not qualify for appointment as an auditor of acompany

if heis—

(a) disqualified for appointment as auditor of any other body corporate
which isthat company’s subsidiary or holding company or asubsidiary of
that company’s holding company, or would be so disqualified if the body
corporate were a company ;

(b) a debtor to the company or to a company that is deemed to be
related to the company by virtue of interest in shares, in an amount
exceeding N500,000;

(c) a shareholder or spouse of a shareholder of a company whose
employeeis an officer of the company ;

(d) apersonwho isor whose partner, employee or employer isresponsible
for the keeping of the register of holders of debentures of the company ;
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(e) an employee of or consultant to the company who has been engaged
for morethan one year in the maintenance of any of the company’sfinancial
records or preparation of any of its financial statements; or

(f) under subsection (6), disqualified for appointment as auditor of any
other body corporate whichisthat company’s subsidiary or holding company
or asubsidiary of that company’ sholding company, or would beso disqualified
if the body corporate were a company.

(5) Notwithstanding subsections (1), (3) and (4), afirmisqualified for
appointment as auditor of a company if, al the partners are qualified for
appointment as auditors of the company.

(6) A person shall not act as auditor of acompany when he knows that
heisdisgualified for appointment to that office and if an auditor of acompany,
to his knowledge, becomes so disqualified during histerm of office, he shall
thereupon vacate his office and give notice in writing to the company that he
has vacated it by reason of that disqualification.

(7) A person who acts as auditor in contravention of subsection (6), or
failswithout reasonabl e excuseto give notice of vacating hisofficeasrequired
by that subsection commits an offence and is liable to a penalty as the
Commission shall specify initsregulations.

404.—(1) The auditors of a company shall make a report to its
members on the accounts examined by them, and on every balance sheet
and profit and loss account, and on all group financial statements, copies
of which areto belaid before the company in ageneral meeting during the
auditors’ tenure of office.

(2) Theauditors report shall statethe mattersset out inthe Fifth Schedule
in addition to the report made under subsection (1), and the auditor shall inthe
case of apublic company, make areport to an audit committee which shall be
established by the public company.

(3) Theaudit committeereferred to in subsection (2) shall consist of five
members comprising of three members and two non-executive directors, the
members of the audit committee are not entitled to remuneration, and are
subject to election annually.

(4) The audit committee shall examine the auditors' report and make
recommendations thereon to the annual general meeting asit may deem fit.

(5) All members of the audit committee shall be financially literate, and
at least one member shall be a member of a professional accounting body in
Nigeria established by an Act of the National Assembly.
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(6) Any member may nominate another member of the company to the
audit committee by giving written notice of such nomination to the secretary
of the company at least 21 days before the annual general meeting and any
nomination not received prior to the meeting as stipulated isinvalid.

(7) Subject to such other additional functions and powers that the
company’s articles may stipulate, the objectives and functions of the audit
committee are to—

(a) ascertain whether the accounting and reporting policies of the company
are in accordance with legal requirements and agreed ethical practices;;

(b) review the scope and planning of audit requirements;

(c) review the findings on management matters in conjunction with the
external auditor and departmental responses thereon ;

(d) keep under review the effectiveness of the company’s system of
accounting and internal control ;

(e) make recommendationsto the board with regard to the appointment,
removal and remuneration of the external auditors of the company ; and

(f ) authorise the internal auditor to carry out investigations into any
activities of the company which may be of interest or concern to the
committee.

405.—(1) The chief executive officer and chief financial officer of a
company other than asmall company or persons performing similar functions
shall certify in each audited financial statement that the—

(a) officer who signed the audited financial statements has reviewed
them, and based on the officer’'s knowledge the—

(i) audited financial statements do not contain any untrue statement
of material fact or omit to state a material fact, which would make the
statements misleading, in the light of the circumstances under which
such statement was made, and

(i) audited financial statements and all other financial information
included in the statements fairly present, in all material respects, the
financial condition and results of operation of the company asof and for,
the periods covered by the audited financial statements;

(b) officer who signed the audited financial statements—

(i) isresponsiblefor establishing and maintaining internal controlsand
has designed such internal controls to ensure that material information
relating to the company and its subsidiariesis made known to the officer
by other officers of the companies, particularly during the period inwhich
the audited financial statement report is being prepared,

Corporate
responsibility
for financial
reports.
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(i) has eval uated the eff ectiveness of the company’sinternal controls
within 90 days prior to the date of its audited financial statements, and

(iii) certifies that the company’s internal controls are effective as of
that date ;

(c) officer who signed the audited financial statements disclosed to the
company’s auditors and audit committee—

(i) all significant deficiencies in the design or operation of internal
controls which could adversely affect the company’s ability to record,
process, summarise and report financial data, and has identified for the
company’s auditors any material weaknessesininternal controls, and

(it) whether or not, there is any fraud that involves management or
other employees who have a significant role in the company’s internal
control ; and

(d) officer who signed the report, has indicated in the report, whether or
not, there were significant changes in internal controls or in other factors
that could significantly affect internal controls subsequent to the date of
their evaluation, including any corrective actionswith regard to significant
deficiencies and material weaknesses.

(2) Where a managing director, chief financial officer or person
performing similar functionsfailsto discharge the duty imposed on him under
this section, he commits an offence and isliable on conviction to a penalty as
the Commission shall specify initsregulations.

406.—(1) It shall be an offence for any officer, insider, director of a
company, or any other person acting under the direction of such officer, insider
or director, to take any action to influence, coerce, manipulate or mislead any
external auditor engaged in the performance of an audit of the financial
statements of that company for the purpose of rendering such financial
statements misleading.

(2) A person who commits an offence under subsection (1) isliable on
conviction to apenalty asthe Commission shall specify initsregulations.

(3) For the purposes of thisAct, “Insider” shall have the meaning given
to it under the Investmentsand SecuritiesAct, or any subsequent amendments
thereto.

407.—(1) The company’sauditors shall, in preparing their report to carry
out such investigations as may enable them to form an opinion whether—
(a) proper accounting records have been kept by the company and proper

returns adequate for their audit have been received from branches not
visited by them ; or
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(b) the company’s balance sheet and (if not consolidated) its profit and
loss account are in agreement with the accounting records and returns.

(2) If the auditors are of the opinion that proper accounting records
have not been received from branches not visited by them, or if the balance
sheet and (if not consolidated) the profit and loss account are not in
agreement with the accounting records and returns, the auditors shall state
that fact in their report.

(3) Every auditor of acompany has aright of access at all timesto the
company’s books, accounts and vouchers, and be entitled to require from the
company’s office such information and explanations as he thinks necessary
for the performance of the auditor’s duties.

(4) If the requirements of Part V and VI of the Second Schedule and
Parts | and Il of the Third Schedule to thisAct are not complied with in the
accounts, it is the auditors' duty to include in their report, so far asthey are
reasonably able to do so, a statement giving the required particulars.

(5) The auditors' shall consider whether the information given in the
directors' report for the year for which the accounts are prepared i s consi stent
with those accounts, and if they are of opinion that it is not, they shall state
that fact in their report.

408.—(1) The remuneration of the auditors of a company—

(a) in the case of an auditor appointed by the directors, may be fixed by
the directors ; or

(b) shall, subject to paragraph (a), be fixed by the company in general
meeting or in such manner asthe company in genera meeting may determine.

(2) For the purposes of subsection (1), “remuneration” includes sums
paid by the company in respect of the auditors expenses.

409.—(1) A company may by ordinary resolution remove an auditor
before the expiration of his term of office, notwithstanding anything in any
agreement between it and him.

(2) Where aresolution removing an auditor is passed at ageneral meeting
of acompany, the company shall within 14 days give notice of that fact inthe
prescribed form to the Commission and if a company failsto give the notice
required by this subsection, the company and each officer of the company are
liableto apenalty asthe Commission shall specify initsregulations.

(3) Nothing in this section shall be taken as depriving a person removed
under it of compensation or damages payable to him in respect of the
termination of his appointment as auditor or of any appointment terminating
with that as auditor.
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Auditors 410.—(1) A company’sauditorsare entitled to attend any general meeting
right to of the company and to receiveall notices of and other communicationsrelating
attend . . . . .
company's to any general meeting which amember of the company is entitled to receive
meetings. and to be heard at any general meeting which they attend on any part of the
business of the meeting which concerns them as auditor.
(2) Anauditor of acompany who has been removed isentitled to attend—
(a) the general meeting at which his term of office would otherwise
have expired ; and
(b) any general meeting at whichitisproposed tofill the vacancy caused
by his removal, and to receive all notices of, and other communications
relating to, any such meeting which any member of the company isentitled
to receive, and to be heard at any such meeting which he attends on any
part of the business of the meeting which concerns him as former auditor
of the company.
Supplementary 411.—(1) A specia noticeisrequired for aresolution at ageneral meeting
prOViSiOnS Of a Company_
relating to o ) o )
auditors. (a) appointing as auditor a person other than aretiring auditor ;

(b) filling a casual vacancy in the office of auditor ;

(c) re-appointing as auditor aretiring auditor who was appointed by the
directorsto fill acasual vacancy ; or

(d) removing an auditor before the expiration of histerm of office.

(2) On receipt of notice of such an intended resolution as is mentioned
in subsection (1), the company shall forthwith send a copy of it—

(a) to the person proposed to be appointed or removed ;
(b) in a case within subsection (1) (a), to the retiring auditors ; and

(c) in a case within subsection (1) (b) or (c), the casua vacancy was
caused by the resignation of an auditor, to the auditor who resigned.

(3) Wherenoticeisgiven of such aresolution asismentioned in subsection
(D) (&) or (d) and theretiring auditor (or, the auditor proposed to be removed)
makes, with respect to the intended resolution, representations in writing to
the company not exceeding areasonable length, and requeststheir notification
to members of the company, the company shall (unless the representations
are received by it too late for it to do so)—

(a) in any notice of the resolution given to members of the company,
state the fact of the representations having been made ; and

(b) send a copy of the representations to every member of the company
to whom notice of the meeting is or has been sent.
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(4) If acopy of any such representations is not sent out as required by
subsection (3) becausethey were received too late or because of the company’s
default, the auditor may (without prejudice to his right to be heard oraly)
require that the representations be read out at the meeting.

(5) Copies of the representations need not be sent out and the
representations need not be read out at the meeting if, on the application
either of the company or of any other person claiming to be aggrieved, the
court is satisfied that the rights conferred by this section are being abused to
secure needless publicity for defamatory matter, and the Court may order the
company’s costs on the application to be paid in wholeor in part by the auditor,
notwithstanding that heis not a party to the application.

412.—(1) An auditor of acompany may resign his office by depositing
anotice in writing to that effect at the company’s registered office, and such
notice operates to bring his term of office to an end on the date of which the
notice is deposited, or on such later date as may be specified.

(2) Anauditor’s notice of resignation is not effective unlessit contains
either—
(a) a statement to the effect that there are no circumstances connected
with his resignation which he considers should be brought to the notice of
the members or creditors of the company ; or

(b) a statement of any such circumstances as are mentioned above.

(3) Where a notice under this section is deposited at a company’s
registered office, the company shall within 14 days send acopy of the notice—

(a) to the Commission ; and

(b) if the notice contained a statement under subsection (2) (b), to every
person who under section 387 of thisAct isentitled to be sent copies of the
financial statements.

(4) Thecompany or any person claiming to be aggrieved may, within 14
days of the receipt by the company of a notice containing a statement under
subsection (2) (b), apply to the Court for an order under subsection (5).

(5) If on such an application the Court is satisfied that the auditor is
using the notice to secure needless publicity for defamatory matter, it may, by
order, direct that copies of the notice need not be sent out, and the Court may
further order the company’s costs on the application to be paid in whole or in
part by the auditor, notwithstanding that heis not a party to the application.

(6) The company shall, within 14 days of the Court’s decision, send to
the persons mentioned in subsection (3)—
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(a) if the Court makes an order under subsection (5), a statement setting
out the effect of the order ; and

(b) if not, a copy of the notice containing the statement under
subsection (2) (b).

(7) If default ismadein complying with the provisions of subsection (3)
or (6), the company and each officer of the company areliable to a penalty as
the Commission shall specify initsregulations.

413.—(1) Where an auditor’s notice of resignation contains a statement
under section 412 (2) (b), there may be deposited with the notice arequisition
signed by the auditor calling on the directors of the company forthwith to
convene an extraordinary general meeting of the company for the purpose of
receiving and considering such explanation of the circumstances connected
with his resignation as he may wish to place before the meeting.

(2) Where an auditor’s notice of resignation contains such a statement,
the auditor may request the company to circulate to its members before—

(a) the general meeting at which his term of office would otherwise
have expired ; or

(b) any general meeting at whichitisproposed tofill the vacancy caused
by hisresignation or convened on hisrequisition, astatement in writing (not
exceeding a reasonable length) of the circumstances connected with his
resignation.

(3) If aresigning auditor requests the circulation of a statement by
virtue of subsection (2), the company shall (unless the statement is received
by it too latefor it to comply)—

(a) in any notice of the meeting given to members of the company, state
the fact of the statement having been made ; and

(b) send a copy of the statement to every member of the company to
whom notice of the meeting is or has been sent.

(4) If thedirectorsdo not within 21 days from the date of the deposit of
a requisition under this section proceed to convene a meeting for a day not
more than 28 days after the date on which the notice convening the meetingis
given, every director isliable to apenalty asthe Commission shall specify in
itsregulations.

(5) If acopy of the statement mentioned in subsection (2) is not sent out
as required by subsection (3) because it was received too late or because of
the company’s default, the auditor may (without prejudice to his right to be
heard orally) require that the statement be read out at the meeting.
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(6) Copies of a statement need not be sent out and the statement need
not beread out at the meeting if, on the application either of the company or of
any other person who claims to be aggrieved, the Court is satisfied that the
rights conferred by this section are being abused to secure needless publicity
for defamatory matter, and the Court may order the company’s costs on such
an application to be paidinwholeor in part by the auditor, notwithstanding that
heisnot a party to the application.

(7) Anauditor who hasresigned hisofficeisentitled to attend any such
meeting asis mentioned in subsection (2) (a) or (b) and to receive al notices
of and other communications relating to any such meeting which any member
of the company is entitled to receive, and to be heard at any such meeting
which concerns him as former auditor of the company.

414.—(1) Where a company has a subsidiary, then—

(a) if the subsidiary isabody corporate, incorporated in Nigeria, it isthe
duty of the subsidiaries and its auditors to give the auditors of the holding
company such information and explanation asthose auditors may reasonably
require for the purposes of their duties as auditors of the holding company ;
and

(b) inany other case, it isthe duty of the holding company, if required
by its auditors to do so, to take all such steps as are reasonably open to
it to obtain from the subsidiary such information and explanation
mentioned in paragraph (a).

(2) If asubsidiary or holding company failsto comply with the provisions
of subsection (1), the subsidiary or holding company, and each officer are
liableto apenalty asthe Commission shall specify initsregulations, and if an
auditor fails without reasonabl e excuse to comply with subsection (1) (a), he
issoliable.

415.—(1) A company’s auditor shal in the performance of his duties
exercise al such care, diligence and skill asis reasonably necessary in each
particular circumstance.

(2) Where a company suffers loss or damage as a result of the failure
of itsauditor to discharge thefiduciary duty imposed on him by subsection (1),
theauditor isliablefor negligence and the directors may institute an action for
negligence against him in the Court.

(3) If the directors fail to institute an action against the auditor under
subsection (2) of this section, any member may do so after the expiration of
30 days' notice to the company of hisintention to institute such action.
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416.—(1) An officer of acompany commits an offenceif he knowingly
or recklessly makes to a company’s auditors a statement (whether written or
oral) which—

(a) conveysor purportsto convey any information or explanation whichthe
auditorsrequire, or are entitled to require, as auditors of the company ; and

(b) ismisleading, false or deceptive in amaterial particular.

(2) A person who commits an offence under this section is liable to a
penalty asthe Commission shall specify initsregulations.

CHAPTER 16—ANNUAL RETURNS

417. Every company shall, once at least in every year, make and deliver
to the Commission an annual return in the form, and containing the matters
specified in sections 418, 419 or 420 as may be applicable:

Provided that a company need not make a return under this section either in
the year of itsincorporation or, if it is not required by section 237 to hold an
annual general meeting during the following year, in that year.

418.—(1) The annual return by a company having shares other than a
small company shall contain with respect to the registered office of the company,
registersof membersand debenture hol ders, sharesand debentures, indebtedness,
past and present members, directors and secretary, the matters specified in Part
| of the Seventh Scheduleto thisAct, and the return shall bein the form set out
in Part 11 of that Schedule or as near to it as circumstances admit.

(2) Where the company has converted any of its shares into stock and
given notice of the conversion to the Commission, the list referred to in
paragraph 5 of Part | of the Seventh Schedule to this Act shall state the
amount of stock held by each of the existing membersinstead of the number
of shares and the particulars relating to shares required by that paragraph.

(3) The return may, in any year, if the return for either of the two
immediately preceding years has given, as at the date of that return, the full
particulars required by the paragraph 5 of the Seventh Schedule to thisAct,
give only such particulars required by that paragraph as relate to persons
ceasing to be or becoming members since the date of the last return and to
shares transferred since that date in the amount of stock held by a member.

419. The annual return by a small company shall contain the matters
specified in Part | of the Eighth Scheduleto thisAct and the return shall bein
the form set out in Part 11 of that Schedule or as near to it as circumstances
admit.
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420.—(1) Theannual return by acompany limited by guarantee shall bein
theform prescribed in the Ninth Schedule or asnear to it as circumstances admit.

(2) There shall beannexed to the return astatement containing particulars
of the total amount of the indebtedness of the company in respect of all
mortgages and charges which are required to be registered with the
Commission under thisAct.

421.—(1) The annual return shall be completed, signed by a director
and the secretary, and delivered to the Commission not later than 42 days
after the annual general meeting for the year, whether or not that meeting is
thefirst or only general meeting of the company in that year, but the company
may apply to the Commission for extension of time within which to file its
annual return for any given calendar year.

(2) This section does not apply to companies with only one member.

422.—(1) Subject to the provisions of section 424 of thisAct, there shall
be annexed to the annual return—

(a) awritten copy, certified both by a director and the Secretary of the
company to be a true copy, of every balance sheet and profit and loss
account laid before the company in general meeting held in the year to
which the return relates (including every document required by law to be
annexed to the balance sheet) ; and

(b) a copy, certified in accordance with paragraph (a), of the report of
the auditorson, and of the report of the directors accompanying, each such
balance sheet.

(2) If any such balance sheet as mentioned in subsection (1), or document
required by law to be annexed does not comply with the requirement of the
law in force at the date of the audit with respect to the form of balance sheet
or the documents, there shall be made such additionsto and correctionsin the
copy aswould have been required to be made in the balance sheet or document
in order to comply with the requirements, and the fact that the copy has been
amended shall be stated on it.

(3) Any document required to be annexed to the annual return may be
delivered to the Commission either in hard copy or through electronic
communications.

423.—(1) A private company shall send with the annual return required
by sections 418, 419 or 420 of thisAct a certificate signed both by a director
and the secretary of the company that the company has not, since the date of
thelast return, or, in the case of afirst return, since the date of theincorporation
of the company, issued any invitation to the public to subscribe for shares or
debentures of the company, and, where the annual return discloses the fact
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that the number of members of the company exceeds 50, also a certificate so
signed that the excess consists wholly of personswho under section 22 (3) of
thisAct are not included in reckoning the number of 50.

(2) A small company shall in addition to the certificate required under
subsection (1), send with the annual return a certificate signed by a director
and the secretary that—

(a) itisaprivate company limited by shares;

(b) theamount of itsturn-over for that year isnot more than 120,000,000

or such amount as may be fixed by the Commission;

(c) its net assets value is not more than N60,000,000 or such amount as

may befixed by the Commission;

(d) none of its membersisan dien;

(e) none of its members is a government, a government agent or

nominee ; and

(f ) the directors among them hold at least 51% of the equity share

capital of the company.
Exceptionin 424.—(1) An unlimited company shall be exempted from the
certancases  requirements of section 422 of thisAct as to documents to be annexed to the
of unlimited b ol return if —
companies
and small (a) at no time during the period to which thereturn relates hasit been, to
fg:’npa”'&‘ itsknowledge, the subsidiary of acompany that wasthen limited and at no
requirements such time, to its knowledge, have there been held or exercisable by or on
of behalf of two or more companiesthat werelimited, shares or powerswhich,
section 422. had they been held or exercisable by one of them, would have made the
company itssubsidiary ; and

(b) at no such time has it been the holding company of a company that

wasthen limited.

(2) A small company is exempted from the requirements imposed by
section 422 provided that it complies with the provision of section 394 of
this Act.

Penalty for 425.—(1) If acompany required to comply with any of the provisions of
non- sections 417-423 fails to do so, the company and every director or officer of
Sﬁmp"ance the company areliable to apenalty asmay be prescribed by the Commission.
Siczti?)ons 417 (2) For the purposes of subsection (1), “officer” includes any personin

accordance with whose directions or instructionsthe directors of the company
are accustomed to act.
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(3) Failuretofileannual returnsfor aconsecutive period of 10 yearsisa
ground for striking the name of a company off the companies’ register.

426.—(1) A company may, in general meeting, declare dividends in
respect of any year or other period only on the recommendation of thedirectors.

(2) The company may from timeto time pay to the members such interim
dividends as appear to thedirectorsto bejustified by the profits of the company.

(3) The general meeting has power to decrease the amount of dividend
recommended by the directors, but has no power to increase the recommended
amount.

(4) Where the recommendation of the directors of acompany with respect
tothe declaration of adividend isvaried in accordance with subsection (3) by
the company in general meeting, astatement to that effect shall beincludedin
the relevant annual return.

(5) Subject to the provisions of this Act, dividends is payable to the
shareholders only out of the distributable profits of the company.

427.—(1) A company may pay dividends only out of profits available
for the purpose.

(2) The profits of acompany available for payment of dividends areits
accumulated, realised profits (so far as not previously utilised by distribution
or capitalisation), less- itsaccumul ated, realised losses (so far asnot previously
written off in alawfully made reduction or reorganisation of capital).

428. A company shall not declare or pay dividend if there are reasonable
grounds for believing that the company is or would be, after the payment,
unableto pay itsliabilities asthey become due.

429.—(1) Where dividends paid by a company remain unclaimed, the
company shall publishintwo nationa newspapers, alist of theunclaimed dividends
and the names of the persons entitled to the dividends, and attach the list, as
publishedinthe national newspapers, to the noticethat issent to the members of
the company for each subsequent annual general meeting of the company.

(2) After the expiration of three months of the publication and notice
referred to in subsection (1), the company may invest the unclaimed dividend
for its own benefit in investments outside the company and no interest shall
accrue on the dividends against the company.

(3) Where dividends have been sent to members and thereisan omission
to send to some members due to the fault of the company, the dividends shall
earn interest at the current bank rate from three months after the date on
which they ought to have been posted.
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(4) For the purpose of liability, the date of posting the dividend warrant is
deemed to be the date of payment and proof of whether it has been sent isa
question of fact.

430.—(1) The directors may, before recommending any dividend, set
aside out of the profits of the company such sums as they think proper as a
reserveor reserveswhich shall, at the discretion of the directors, be applicable
for any purpose to which the profits of the company may be properly applied,
and pending such application may, at the discretion, either be employed inthe
business of the company or beinvested in such investments (other than shares
of the company) asthedirectorsthink fit, and the directors may without placing
the same to reserve, carry forward any profits which they may think prudent
not to distribute.

(2) The company in general meeting may upon the recommendation of
the directors resolve that it is desirable to capitalise any part of the amount,
for the time being, standing to the credit of any of the company’s reserve
accountsor tothecredit of theprofit and lossaccount or availablefor distribution.

(3) Such sum may be set free for distribution among the members who
would have been entitled to dividends in the same proportions on condition
that the same be not paid in cash but be applied either on or towards paying up
any amount unpaid on any shares held by such membersrespectively or paying
up in full unissued shares or debentures of the company to be allotted and
distributed to creditorsasfully paid up.

(4) The company may decide by aresolution, what part shall be distributed
in cash or in shares and the directors shall give effect to such resolution.

(5) Share premium account and a capital redemption reserve fund may,
for the purposes of this subsection, only be applied in the paying up of unissued
shares to be issued to members of the company as fully paid bonus shares.

(6) Where a resolution under subsections (2)-(5) is passed, the
directors shall make all appropriations and applications of the undivided
profitsresolved to be capitalised thereby, and all allotments and issues of
fully-paid shares or debentures, if any, and generally do all acts and things
required to give effect to it.

(7) Thedirectors shall have power to make such provision by the issue
of fractional certificatesor by payment in cash or otherwise asthey think fitin
the case of shares or debentures becoming distributable in fractions.

(8) Any person may be authorised by the directors to enter on behalf of
al the membersentitled under this section into an agreement with the company
to provide for the allotment to them respectively, credited asfully paid up, of
any further shares or debentures to which they may be entitled upon such
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capitalisation, or (as the case may require) for the payment by the company
on their behalf, of the amount or any part of the amount remaining unpaid on
their existing shares, and any agreement made under such authority iseffective
and binding on all such members.

431. If under his contract of service, an employeeisentitled to sharein
the profits of the company as anincentive, heisentitled to sharein the profits
of the company, whether or not dividends have been declared.

432.—(1) Dividends are special debts due to and recoverable by
shareholders within 12 years, and actionable only when declared.

(2) Dividendsthat are unclaimed after 12 years should beincluded inthe
profits that should be distributed to the other shareholders of the company.

433.—(1) All directors who knowingly pay, or are party to the payment
of dividend out of capital or in contravention of thisPart, are personally liable
jointly and severally to refund to the company any amount so paid.

(2) Such directors shall have the right to recover the dividend from
shareholders who receive it with knowledge that the company had no power

to pay it.

CHAPTER 17—CoMPANY V OLUNTARY ARRANGEMENTS

434.—(1) Thedirectors of a company may make a proposal under this
Part to its creditors for a composition in satisfaction of its debts or a scheme
of arrangement of its affairs (in this Act referred to in either case, as a
“voluntary arrangement”).

(2) A proposa under this Part is one which provides for some person
(“thenominee”) to act in relation to the voluntary arrangement either astrustee
or otherwisefor the purpose of supervising itsimplementation, and the nominee
shall beapersonwhoisqualified to act asan insolvency practitioner inrelation
to the company.

(3) Such a proposal may be made where—

(a) an administration order isin forcein relation to the company, by the
administrator ; and

(b) the company is being wound up, by the liquidator.

435.—(1) This section applies where the nominee under section 434 is
not theliquidator or administrator of the company.

(2) Thenominee shall, within 28 days (or such longer period asthe Court
may alow) after heisgiven notice of the proposal for avoluntary arrangement,
submit areport to the Court stating—
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(a) whether, in his opinion, meetings of the company and of itscreditors
should be summoned to consider the proposal ; and

(b) if, in his opinion, such meetings should be summoned, the date on
which, and time and place at which, he proposes the meetingsto be held.

(3) For the purposes of enabling the nominee to prepare his report, the
person intending to make the proposal shall submit to the nominee—

(a) a document setting out the terms of the proposed voluntary
arrangement ; and
(b) a statement of the company’s affairs containing—

(i) particulars of its creditors, its debts and other liabilities and of its
assets as may be prescribed, and

(ii) other information as may be prescribed.

(4) The Court may, on an application made by the person intending to
make the proposal, in a case where the nominee failed to submit the report
required by this section, direct that the nominee be replaced as such by another
person qualified to act asan insolvency practitioner in relation to the company.

436.—(1) A proposal may also be made where the nomineeis —

(a) not the liquidator or administrator, and it has been reported to the
Court that such meetings should be summoned, the person making the report
shall (unless the Court otherwise directs) summon those meetings for the
time, date and place proposed in the report ; and

(b) the liquidator or administrator, he shall summon meetings of the
company and of its creditors to consider the proposal for such atime, date
and place as he thinks fit.

(2) The personsto be summoned to acreditors meeting under thissection
are every creditor of the company of whose claim and address the person
summoning the meeting is aware.

CONSIDERATION AND | MPLEMENTATION OF ProOPOSAL

437.—(1) The meetings summoned shall decide whether to approvethe
proposed voluntary arrangement with or without modifications.

(2) The modifications may include conferring the functions proposed to
be conferred on the nominee on another person qualified to act asaninsolvency
practitioner in relation to the company but shall not include any modification
by virtue of which the proposal ceasesto be a proposal such asis mentioned
in section 434.

(3) A meeting so summoned shall not approveany proposa or modification
which affects the right of a secured creditor of the company to enforce his
security, except with the concurrence of the creditor concerned.
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(4) A meeting so summoned shd | not approveany proposal or modification
under which—

(a) any preferential debt of the company isto be paid otherwise than in
priority to such of its debts as are not preferential debts; or

(b) a preferentia creditor of the company is to be paid an amount in
respect of apreferentia debt that bearsto that debt asmaller proportion than
isborneto another preferential debt by the amount that isto bepaid in respect
of that other debt provided that the meeting may approve such aproposal or
modification with the concurrence of the preferential creditor concerned.

(5) Subject to the provisions of this section, each of the meetings shall be
conducted in accordance with the rules.

(6) After the conclusion of either meeting in accordance with the rules,
the chairman of the meeting shall report the result of the meeting to the Court,
and, immediately after reporting to the Court, shall give notice of theresult of
the meeting to such persons as may be prescribed.

438.—(1) This section applies to a decision, under section 437, with
respect to the approval of a proposed voluntary arrangement.
(2) The decision has effect if, in accordance with the rules—

(a) it has been taken by both meetings summoned under section 436 ; or

(b) subject to any order made under subsection (4) it has been taken by
the creditors’ meeting summoned under that section.

(3) If thedecision taken by the creditors’ meeting differsfrom that taken
by the company meeting, a member of the company may apply to the Court.

(4) An application under subsection (3) shall not be made after the end
of 28 days beginning with—
(a) the day on which the decision wastaken by the creditors meeting ; or
(b) where the decision of the company meeting was taken on a later
day, that day.
(5) On an application under subsection (3), the Court may—

(a) order the decision of the company meeting to have effect instead of
the decision of the creditors’ meeting ; or

(b) make such other order as it deemsfit.

439.—(1) This section applies where a decision approving a voluntary
arrangement has effect under section 437.

(2) The order of the Court that the decision of the company meeting
should have effect instead of the decision of the creditors’ meeting—

Approval of
arrangement.

Effect of
approval.
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(a) takes effect asif made by the company at the creditors’ meeting ; and
(b) binds every person who, in accordance with the rules—

(i) was entitled to vote at that meeting (whether or not he was present
or represented at it), or

(ii) would have been so entitled if he had had notice of it, as if he
were a party to the voluntary arrangement.

(3) Where the arrangement—

(a) ceases to have effect, any amount payable, under the arrangement
to aperson bound by virtue of subsection (2) (b) (ii) has not been paid, and

(b) did not come to an end prematurely,
the company shall at that time becomeliable to pay to that person the amount
payable under the arrangement.

(4) Where the company is being wound up or is in administration, the
Court may—

(a) by order, stay all proceedings in the winding-up or provide for the
appointment of the administrator to cease to have effect ; or

(b) give such directionswith respect to the conduct of the winding-up or
the administration as it considers appropriate for facilitating the
implementation of the order of the Court that the decision of the company
meeting should have effect instead of the decision of the creditors meeting
on the voluntary arrangement.

(5) The Court shall not make an order under subsection (4) (a)—

(a) at any time before the end of 28 days beginning with thefirst day on
which each of the reports required by section 435 (2) has been made to the
Court ; or

(b) at any timewhen an application under section 435 (4) or an appeal in
respect of such an applicationispending, or at any timein the period within
which such an appeal may be brought.

440.—(1) Subject to this section, an application to the Court may be
made, by any of the persons specified in subsection (2), on the ground that—

(a) a voluntary arrangement which has effect under section 437
unfairly prejudices the interests of a creditor, member or contributory
of the company ; or

(b) there has been some material irregularity at or in relation to either of
the meetings.
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(2) The persons who may apply under subsection (1) are—

(a) personsentitled, in accordance with therules, to vote at either of the
meetings;

(b) persons who would have been entitled, in accordance with therules,
to vote at the creditors’ meeting if they had had notice of it ;

(c) the nominees or personswho replaced them under section 435 (4) or
437 (2) ; and

(d) if the company isbeing wound up or isin administration, the liquidator
or administrator.

(3) An application under this section shall not be made—

(a) after the end of 28 days beginning with the first day on which
each of the reports required under section 435 (2) has been made to the
Court, or

(b) on which each of the reports required by section 435 (2) has been
made to the Court but (subject to that), an application made by a person
within this subsection on the ground that the voluntary arrangement
prejudices his interests may be made after the arrangement has ceased to
have effect, unless it came to an end prematurely.

(4) Where on such an application the Court is satisfied asto either of the
grounds mentioned in subsection (1), it may—

(a) revoke or suspend any decision approving the voluntary
arrangement which has effect under section 437 or, in a case falling
within subsection (1) (b), any decision taken by the meeting in question
which has effect under that section ; or

(b) giveadirection to any person for the summoning of further meetings
to consider any revised proposal, the person who madethe original proposal
may make or, inthe casefalling within subsection (1) (b), afurther company
or creditors’ meeting to reconsider the original proposal.

(5) Where after giving a direction under subsection (4)(b) for the
summoning of meetings to consider arevised proposal the Court is satisfied
that the person who made the original proposal does not intend to submit a
revised proposal, the Court shall revoke the direction and revoke or suspend
any decision approving the voluntary arrangement which has effect under
section 437.

(6) Wherethe Court, on an application under this section with respect to
any meeting—

(a) gives adirection under subsection (4) (b), or
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(b) revokes or suspends an approval under subsection (4) (a) or (5),

the Court may give such supplementd directionsasit deemsfit and, in particular,
directions with respect to things done under the voluntary arrangement since
it took effect.

(7) Except as provided in this section, a decision taken at a meeting
summoned under section 436 is not invalidated by any irregularity at or in
relation to the meeting.

441.—(1) If, for the purpose of obtaining the approval of the members
or creditors of acompany to aproposal for avoluntary arrangement, aperson
who is an officer of the company—

(a) makes any false representation, or

(b) fraudulently does, or omitsto do anything,
he commits an offence.

(2) A person who contravenes subsection (1), commits an offenceandis

liable on conviction to imprisonment for aterm of one year or afine as the
Court deemsfit or both.

442 —(1) Thissection applieswhere avoluntary arrangement approved
by the meetings summoned under section 436 has taken effect.

(2) The person who performs, in relation to the voluntary arrangement,
the functions conferred by virtue of—

(a) the approval on the nominee, or

(b) section 435 (4) or 437 (3) on a person other than the nominee,
shall be known as the supervisor of the voluntary arrangement.

(3) If any of the company’s creditors or any other person is dissatisfied

by any act, omission or decision of the supervisor, he may apply to the Court,
and, on the application, the Court may—

(a) confirm, reverse or modify any act or decision of the supervisor ;

(b) give himdirections; or

(c) make such other order as it deems fit.

(4) The supervisor may apply to the Court for directionsin relation to
any particular matter arising under the voluntary arrangement, and isincluded
among the persons who may apply to the Court for the winding-up of the
company or for an administration order to be madeinrelation to it.

(5) The Court may, whenever it is—

(a) expedient to appoint a person to perform the functions of the
supervisor, and
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(b) itisinexpedient, difficult or impracticable for an appointment to be
made without the assistance of the Court,

make an order appointing a person who is qualified to act as an insolvency
practitioner in relation to the company, either in substitution for the existing
supervisor or to fill avacancy.

(6) The power conferred by subsection (5) isexercisable so asto increase
the number of persons performing the functions of supervisor or, wherethere
is more than one person performing those functions, so as to replace one or
more of those persons.

CHAPTER 18—ADMINISTRATION OF COMPANIES :
NATURE OF ADMINISTRATION

443.—(1) A person may be appointed as administrator of a company
by—

(a) an administration order of the Court under section 449 of thisAct ;

(b) the holder of afloating charge under section 452 of thisAct ; or

(c) the company or its directors under section 459 of thisAct.

(2) Where an administrator is appointed out of Court, if it is an
administration that has a cross-border element, an application shall be made
ex parte to the Court for approval.

(3) An extra curia administrator appointed under subsection (1) (b)
may, in addition to statutory notice to the Court under section 457, also
request, in an accompanying ex parte application to the Court, a formal
court order.

444.—(1) The administrator of acompany may do all such things as
may be necessary for the management of the affairs, business and property
of the company, and shall perform his functions with the objective of —

(a) rescuing the company, the whole or any part of its undertaking, asa
going concern ;

(b) achieving a better result for the company’s creditors as awhole than
would be likely if the company were wound up, without first being in
administration ; or

(c) reaising property in order to make a distribution to one or more
secured or preferential creditors.

(2) Notwithstanding subsection (1) (b) and (c), the rescue of the company
isthe primary objective of the administrator in the performance of hisfunctions,
except where he is of the opinion that it is not reasonably practicable or a
better result can be achieved for the company’s creditors by pursuing some
other course in order of priority as specified in that subsection.

Appointment
of
administrator.

Purpose of
adminigration.
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(3) Subject to subsection (5), theadministrator of acompany shall perform
his functions in the interests of the company’s creditors as awhole.

(4) The administrator shall perform his functions with the objective
specified in subsection (1) (a) unless heis of the opinion that—
(a) it is not reasonably practicable to achieve that objective ; or
(b) the objective specified in subsection (1) (b) would achieve a better
result for the company’s creditors as awhole.
(5) The administrator may perform his functions with the objective
specified in subsection (1) (c) only if he—
(a) isof theopinionthat it is not reasonably practicableto achieve either
of the objectives specified in subsection (1) (a) and (b) ; and
(b) does not unnecessarily harm the interests of the creditors of the
company as awhole.

(6) The administrator shall, within 60 days of his appointment prepare a
detailed schedul e of assets and submit a copy to the person by whom he was
appointed.

445, The administrator of a company shall perform his functions as
quickly and efficiently asisreasonably practicable.

446. An Administrator is an officer of the Court, whether or not he is
appointed by the Court.

447—(1) A person may be appointed as administrator of a company
only if heis qualified to act as an insolvency practitioner in relation to the
company.

(2) A person shall only be appointed as administrator of a company
which isin administration, subject to the provisions of sections 525-534 and
537-541 of thisAct about replacement and additional administrators.

(3) A person shall not be appointed as administrator of acompany which
isinliquidation by virtue of—

(a) aresolution for voluntary winding-up, subject to section 475 (2) (b)
of thisAct ; or

(b) awinding-up order, subject to sections 474 and 475 of thisAct.
(4) A personshall not be appointed asadministrator of acompany which—

(a) hasasaliability in respect of adeposit whichit accepted in accordance
with relevant banking laws ; and
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(b) isnot an authorised deposit taker within the meaning of banking laws

and regulations.

(5) A person shall not be appointed as administrator of acompany which
effects or carries out contracts of insurance except with the leave of the
insurance regulator.

APPOINTMENT OF ADMINISTRATOR BY COURT

448. An administration order is an order appointing a person as the  Administration
administrator of acompany. order.

449. A Court may make an administration order inrelationto acompany, Conditions
whereit is satisfied that the— for making

der.

(a) company isor islikely to become unableto pay its debts ; and e

(b) administration order islikely to achievethe purpose of administration.

450.—(1) An application to the Court for an administration order in  Application
respect of acompany (inthisAct referred to asan “ administration application”)  to Court for
may be made by— adminigtration

order.

(a) the company ;
(b) the directors of the company ;
(c) one or more creditors of the company ;

(d) the designated officer of the Federal High Court appointed to act as
areceiver under thisAct or any other law ; or

(e) acombination of the persons listed in paragraphs (a)-(d).
(2) As soon as is reasonably practicable after the making of an
admini stration application, the applicant shall notify—

(a) any Court that has appointed a receiver and any person who has
appointed a receiver of the company ;

(b) aperson who has, who isor who may be entitled to appoint areceiver
of the company ;

(c) aperson who isor may be entitled to appoint an administrator of the
company under section 452 of thisAct ; and

(d) such other persons as may be prescribed.

(3) An administration application shall not be withdrawn without the
permission of the Court.

(4) In subsection (1), “creditor” includes a contingent creditor and a
prospective creditor.
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Powers of 451.—(1) On hearing an administration application, the Court may—
;:domuirrt]i;]raﬂon (a) make the administration order sought ;
application. (b) dismissthe application ;

(c) adjourn the hearing conditionally or unconditionally ;
(d) make an interim order ;

(e) treat the application as a winding-up petition and make any order
which the Court could make under section 574 of thisAct ; or

(f) make any other order which the Court deems appropriate.

(2) An appointment of an administrator by an administration order
takes effect—

(a) at atime appointed by the order ; or
(b) where no time is appointed by the order, when the order is made.

(3) An interim order under subsection (1) (d) may, in particular—

(a) restrict the exercise of a power of the directors or the company ; or

(b) make provision conferring a discretion on the Court or on a person
qualified to act as an insolvency practitioner in relation to the company.

(4) Thissection is subject to section 573 of thisAct.

Power to 452.—(1) Subject to section 450 of this Act, the holder of a floating
ﬁgf’;ér”gfby charge in respect of a company’s property may appoint an administrator of
floating the company.

charge. (2) For the purposes of subsection (1), afloating charge qualifiesif itis

created by an instrument which—

(a) states that this section applies to the floating charge ;

(b) purports to empower the holder of the floating charge to appoint an
administrator of the company ; or

(c) purports to empower the holder of the floating charge to appoint a
receiver within the meaning of this Part or wherethisPart isnot applicable,
the relevant provisions of thisAct.

(3) For the purposes of subsection (1), apersonisthe holder of afloating
charge in respect of acompany’s property